A Study of the Mechanisms and Effects of Sierra Leone’s Truth and Reconciliation Commission on Democratic Governance. by Ajetunmobi, Abdulsalam Olatubosun.
A Study of the Mechanisms & Effects of Sierra 
Leone’s Truth and Reconciliation Commission 
on Democratic Governance
A thesis submitted in fulfilment of the requirements for 
the Doctor of Philosophy in International Law 
at the 
School of Law 
Faculty of Business, Economics and Law 
University of Surrey
by
Abdulsalam Olatubosun Ajetunmobi
November 2011
© Abdulsalam Olatubosun Ajetunmobi
ProQuest Number: 27558413
All rights reserved
INFORMATION TO ALL USERS 
The quality of this reproduction is dependent upon the quality of the copy submitted.
In the unlikely event that the author did not send a complete manuscript 
and there are missing pages, these will be noted. Also, if material had to be removed,
a note will indicate the deletion.
uest
ProQuest 27558413
Published by ProQuest LLO (2019). Copyright of the Dissertation is held by the Author.
All rights reserved.
This work is protected against unauthorized copying under Title 17, United States Code
Microform Edition © ProQuest LLO.
ProQuest LLO.
789 East Eisenhower Parkway 
P.Q. Box 1346 
Ann Arbor, Ml 48106- 1346
Contents
Acknowledgements vi
Abstract vil I
List of Acronyms x
List of Figures and Tables xiii
List of International Instruments xiv
List of Statutes xvi
List of Cases xviii
Journal Title Abbreviations List xxiii
Chapter 1 - Introduction 1
1.1 Methodology 13
1.2 Research Questions 19
1.3 Data-Gathering Technique 19
1.3.1 Stage 1: Formulating the Triangulation Questions 22
1.3.2 Stage 2: Conducting the Triangulation 23
1.3.3 Stage 3: Communicating the Result 25
1.4 Constraints on Methodology 25
Part I
Chapter 2 -  The Theoretical Foundations of Truth Commissions (TCs)
2.1 Introduction 34
2.2 Analysis of Defining Characteristics of Truth Commissions 36
2.2.1 Commission of Inquiry 36
2.2.2 Official Body of a State 50
2.2.3 Victim-centred 53
2.2.4 Autonomous from State Interference 71
2.2.5 Temporary Body 76
2.2.6 Focuses on Relatively recent Past and Future Events 79
2.2.7 Focuses on Human rights and humanitarian norms violations 83
2.2.8 Focuses on systematic and widespread abuses 93
2.2.9 Exercises jurisdictions territorially 96
2.2.10 Created in connection with the démocratisation process 105
2.2.11 Mandate finishes with the Final Report 108
2.2.12 Conclusion 116
2.3 The Structure of the Truth Commission 117
2.4 The Mode of Operation of the Truth Commission 121
2.4.1 Public Hearings 121
2.4.2 Truth-Telling 128
2.4.3 Naming Perpetrators 147
Chapter 3 -  The Legal basis of Truth Commissions
3.1 Introduction 155
3.2 States' obligation to investigate violations and abuses of Human Rights
and International Humanitarian Norms 155
3.3 The Right to Truth 160
3.4 Concept of International Crimes and the Truth Commission 174
3.5 The International Criminal Court (ICC) and a Truth Commission 184
3.6 Obstacles to the prosecution of international crimes under the ICC 199
3.6.1 Legal Barrier 200
3.6.2 Practical Objection 206
3.6.3 Retributive Question 213
Chapter 4 -  International Civil Litigation and the Truth Commissions
4.1 Introduction 224
4.2 US Alien Tort Claims Act (ATCA) 229
4.3 US Torture Victims Protection Act (TVPA) 232
4.4 Distinction between the ACTA and the TVPA 234
4.5 Limitations of International Civil Litigation 240
Chapter 5 -  The Truth Commission’s Shortcomings
5.1 Introduction 244
5.2 Reliance on Memoirs and Reminiscences 247
5.3 Specific violations are More Susceptible to Reporting 253
5.4 Not an All-inclusive Investigative Technique 259
5.5 Findings often based on untested and uncorroborated deponents’ 
statements 264
5.6 Veracity of evidence being relied upon usually dubious 268
5.7 Gender imbalance in the investigative technique 271
5.8 Less-thorough in the data-gathering technique 286
5.9 Omitting to probe international dimensions 288
5.10 Failure to investigate socio-economic conditions underpinning abuses 294
5.11 Conclusion 298
Chapter 6 -  Justice and Its Values
6.1 Introduction 300
6.2 Conception of Justice 301
6.3 Values of Justice 311
6.3.1 Pursuit of Truth 312
6.3.2 Accountability 321
6.3.3 Due Process 338
6.3.4 Attribution of Responsibility 344
6.3.5 Redress and Restitution 350
6.3.6 Deterrence 356
6.3.7 Pursuit of Security 368
6.3.8 Social Reconciliation 371
6.4 Conclusion 376
Part II
Chapter 7 -  Impact Assessment of the Sierra Leone’s Truth and 
Reconciliation Commission (SLTRC)
7.1. Introduction 377
7.2. Sierra Leone's armed conflict -  the background 378
7.3. Nexus between international crimes and Sierra Leone's armed conflict 384
7.4. A Synopsis of the SLTRC 394
7.5. An Overview of the Special Court for Sierra Leone (SCSL) 397
7.6. Conclusion 401
Chapter 8 -  Triangulation analysis of the SLTRC
8.1. Introduction 402
8.2.The‘Process' 412
8.3. The Value of the SLTRC: the 'Product' 421
iv
8.4. Effects of the SLTRC’s Recommendations: The 'Impact' 428
8.4.1. Overview of the SLTRC Recommendations 429
8.4.2. An Appraisal of the SLTRC Recommendations 430
8.4.2.1. Reparations for the Victims 431
8.4.2.2. Protection of Human Rights 433
8.4.2.3. Establishment of the Rule of Law 436
8.4.2.4. Reform of Security Services 441
8.4.2.5. Promotion of Good Governance 445
8.4.2.6. Fighting Corruption 447
8.4.2.7. Challenges 451
8.5. Conclusion 452
Chapter 9 -  General Conclusion 456
Appendices
Appendix A List of Truth Commissions worldwide 466
Appendix B Description of the Data Sources 467
Appendix C Political Map of the World (Sierra Leone arrowed) 470
Appendix D Pictorial Representations of Truth Commissions' public hearings 471
Appendix E Political Map of Africa (Sierra Leone arrowed) 473
Appendix F Political Map of Sierra Leone 474
Appendix G Sierra Leone Ethnic Groups Distribution 475
Appendix H Chronology of Key Events in Sierra Leone 476
Appendix I List of Recommendations of SLTRC 481
Bibliography 501
Acknowledgements
The list of individuals for whom I should be grateful is always a lengthy one, and only a few 
names can be mentioned here. I wish to express my deepest appreciation and gratitude to my 
two supervisors, Professor Indira Carr and Professor Susan Breau who both shared their 
extensive knowledge and experience with me and provided me with valuable critical support 
and encouragement. In particular, I thank Professor Carr for being instrumental to my 
research efforts, especially with regard to the subject matter of the thesis. The subject matter 
of this thesis could not have been undertaken at all but for her suggestion, encouragement and 
insistence that the study of Sierra Leone’s truth and reconciliation commission be conducted 
in a systematic manner, using triangulation methodology
I also owe a special debt to Professor Alison Firth, Director of Postgraduate Research 
programmes at the University of Surrey for her guidance and inspiration in finalising this 
study. Thanks to Mrs Jane Cook, Postgraduate Research Administrator at the University of 
Surrey for her cool, consistent concise administrative support and advice. Thanks also to all 
my academic colleagues and friends who supported me throughout my study and with whom I 
could share my frustrations and joy as I travelled the challenging road to complete this study.
I should also like to thank the managements of the Library & Learning Support, University of 
Surrey, the Institute of Advanced Legal Studies, and the School of Oriental and African 
Studies (SOAS) for access to a formidable array of online journals and library resources for 
this study.
Finally, I must acknowledge that this study would not have succeeded at all but for the 
extraordinary support, assistance and encouragement of my wife and three children, Rukaya,
vi
Abdulhakim and Safiya all whom endured many rounds of detachment so that I could pursue 
this study. My wife, Munirat, has had to contend with my focus on this study on a daily basis. 
Her patience and support morally and financially have been invaluable. This work is 
dedicated to my deceased parents from whom I inherited the passion for considered thinking, 
reasoned argument and articulation of a nuanced position in undertaking this study.
VII
Abstract
This thesis studies the mechanisms and effects of Sierra Leone’s Truth and Reconciliation 
Commission (SLTRC), a fact-finding commission. Sierra Leone went through an eleven-year 
internecine civil conflict, characterised by gross violations human rights law and serious 
violations of international humanitarian law against individuals and communities unparalleled 
in scope and ferocity in Sub-Saharan Africa.
In a bid to investigate and determine responsibility for these violations, and examine 
their root causes, the SLTRC was established in 2002 as part of a transitional arrangement in 
which the pursuit of peace was to be linked with the consolidation of democratic gains and 
socioeconomic recovery. Sierra Leone’s experience in the aftermath of the armed conflict was 
a mixture of restorative transitional justice and retributive justice mechanisms: the SLTRC 
was complemented by a criminal tribunal, the Special Court for Sierra Leone, which was 
established to try those who bore the greatest responsibility in the 11-year armed conflict. 
This combination of the two institutions, which was novel at the time, made the SLTRC a 
specially interesting commission to study.
Furthermore, unlike any previous truth commission before it, especially in Afirica, the 
SLTRC also had an international dimension, involving the participation of the Special 
Representative of the Secretary-General for Sierra Leone and the United Nations High 
Commissioner for Human Rights, whose Office helped with the fundraising and 
administrative work. In contrast to any previous truth commission, SLTRC was given power 
to make mandatory recommendations, committing the Government of Sierra Leone in 
advance to implement all its recommendations, and in addition requiring it to submit a 
quarterly report on the progress of the implementation of these measures to a statutorily 
established monitoring team, the Human Rights Commission of Sierra Leone.
V III
Given the above characteristics of SLTRC, coupled also with personal connection to 
Sierra Leone -  many Nigerians have settled in Sierra Leone; and, Nigeria played a crucial 
role, both militarily and financially, in bringing stability to Sierra Leone -  the study of 
SLTRC had for me both an academic and a personal imperative. It also satisfied a personal 
desire to explore a blueprint for countries intending to establish truth commission in future, in 
the aftermath of an armed conflict or repressive rule.
Because the SLTRC is emblematic of a typical truth commission, prefatory 
discussions of underlying principles were undertaken first, to provide the framework for the 
assessment of the impact of SLTRC. In a nutshell, the thesis consists of two parts: first, a 
critical analysis of the defining characteristics, structure, processes, and legal basis of a truth 
commission, including a discussion on the relationship between a truth commission and the 
retributive notion of criminal and civil prosecutions. The SLTRC remains a focus throughout 
these discussions.
Part II involves data analysis triangulation of the effects of the SLTRC's 
recommended measures on the democratic participation of civil society and respect for human 
rights and the rule of law, and also on the question of reparations for the victims of the Sierra 
Leonean conflict since the end of its operation. This analysis incorporates judgments and 
interpretations of data taken from diverse sources. The evidence supports a conclusion that the 
SLTRC contributed positively to fulfilling its intended goals of addressing past crimes, 
furthering reconciliation and fostering institutional reforms.
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Chapter 1
INTRODUCTION
The SLTRC was established in 2002 with a mandate and obligation to investigate, report and 
make recommendations on the causes, nature and extent of the human rights violations that 
were committed in Sierra Leone since the start of the armed conflict there in 1991 up to the 
signing of the peace agreement, the Lomé Peace Accord, in 1999. As a fact-finding 
commission of inquiry, the SLTRC is situated within the broader realm of the truth 
commission, sharing the same mission and goal as other truth commissions in terms of 
investigating the root causes of human rights violations that have occurred in the past, 
determining their antecedents and formulating proposals to address these violations in the 
form of a final report containing recommendations for institutional and policy reforms.
From a historical perspective however, the technique of using a fact-finding 
commission of inquiry to investigate and report on alleged violations of human rights actually 
preceded the establishment of any truth commission in records. This technique appears to 
have originated in The Hague Convention for the Pacific Settlement of Intemational 
Disputes, one of the thirteen Conventions signed at the conclusion of the Second Peace 
Conference in 1907. The relevant part of the Convention states: “In disputes of an 
intemational nature involving neither honour nor vital interests, and arising from a difference 
of opinion on points of facts, the Contracting Powers deem it expedient and desirable that the 
parties who have not been able to come to an agreement by means of diplomacy, should, as 
far as circumstances allow, institute an Intemational Commission of Inquiry, to facilitate a
solution of these disputes by elucidating the facts by means of an impartial and conscientious 
investigation.”^
A practical application of The Hague Convention occurred in 1951, when the United 
Nations (UN) set up a special committee of three experts to investigate the question of forced 
labour across the world. The result of this investigation led to the adoption, in June 1957, of 
the Abolition of Forced Labour Convention (No. 105), which was aimed at the abolition of 
compulsory mobilization and use of labour for economic purposes, as well as at the abolition 
of forced labour as a means of political coercion or punishment in various circumstances. 
Another example is the fact-finding group set up by the UN to investigate alleged 
persecutions of Buddhists at the hands of the South Vietnamese government in 1963.^
Almost a century has passed since the 1907 Hague Convention was signed and 
ratified,^ but Convention has remained current in terms of the intemational response to 
human rights violations through a fact-finding commission. For example, the United Nations 
Human Rights Council (UNHRC), an inter-govemmental United Nations body responsible 
for strengthening the promotion and protection of human rights around the globe, recently 
announced the establishment of a Commission of Inquiry to investigate allegations of human 
rights abuses in the Ivory Coast following elections in 2010^
 ^ Art. 9, Hague Convention for the Pacific Settlement of International Disputes, October 18, 1907. For 
the drafting history of Convention, including a full account of the considerations that prevailed in the 
negotiation of its provisions, see Rosenne, Shabtai (ed.) (2001) The Hague Peace Conferences of 
1899 and 1907 and International Arbitration: Reports and Documents (The Hague: T.M.C. Asser).
 ^ For further discussion on the UN efforts in this area, see generaiiy, Miller, Robert (1970) “United 
Nations Fact-Finding Missions in the Field of Human Right,” Aust. YBiL, Vol. 5 (1970-1973): pp. 40- 
50; International Labour Conference (ILC) (2007): Report ill (Part IB ) General Survey Concerning the 
Forced Labour Convention, 1930 (No. 29), and the Abolition of Forced Labour Convention, 1957 (No. 
105) (Geneva: International Labour Office).
 ^The Hague Convention was signed on behalf of 43 states out of which only 26 ratified it, and ail the 
ratifications were effected before 1914 (see Hudson, Manley (1931) "Present Status of the Hague 
Conventions of 1899 and 1907," Am. J. Int'i L. 25(1): p. 115.
See UN Human Rights Council: President of Human Rights Councii Appoints International 
Commission of Inquiry to Investigate Human Rights Vioiations in Côte D ’ivoire, HRC11/055E, 12 April 
2011. For other examples of similar UN Commissions of Inquiry, see “International Commission of 
Inquiry on Darfur”, estabiished under Chapter VII of the United Nations Charter to “investigate reports 
of vioiations of International humanitarian iaw and human rights law in Darfur by all parties ... and to 
identify the perpetrators of such violations with a view to ensuring that those responsible are held
However, it is instructive that while it is not in doubt that the UN could still establish 
a fact-finding commission of inquiry -  akin to a truth commission -  to investigate human 
rights violations in any part of the world through, either a resolution from the UNHRC, the 
General Assembly (GA) or the Security Council (SC), there are, of course, solid elements of 
principle, pragmatics, purpose, method and period which make any such commission of 
inquiry different from a truth commission like the SLTRC/ The significance of this 
difference is that a truth commission, which is in itself a constituent part of transitional justice 
system,^ has since become a viable alternative to criminal prosecution in helping to safeguard 
human rights and promote the ideals and praxis of good governance.
With increasing momentum over the last thirty seven years since its inception in 
1974,  ^ the truth commission has gone from being a second-best option relative to criminal 
prosecution in the early 90s,  ^to being almost the first port of call today when dealing with a
accountable,” (UN Security Council, Security Councii Resolution 1564 (2004) on Darfur, Sudan, 
S/RES/156418, September 2004, para. 12; “Three-Person Commission of Inquiry into Assassination 
of former Pakistani President,” set up in 2009 by Secretary-General, Ban Ki-moon, at the request of 
the Pakistani Government, to determine the facts and circumstances of the assassination of the 
former Pakistani prime minister, Benazir Bhutto on 27 December 2007 (see Office of the 
Spokesperson: Statement Attributable to the Spokesperson for the Secretary-General on the Bhutto 
Commission, SG/SM/12328, 19 June 2009.
 ^These grounds are critically analysed in Chapter 2.2.1.
® Transitional justice is a term coined in 1991 by Ruti Teitel, an expert on international law, 
international human rights, and constitutional law “to account for the self-conscious construction of a 
distinctive conception of Justice associated with periods of radical political change following past 
oppressive rule.” (Teitel, Ruti (2008) “Transitional Justice Globalized,” Int'l J. Transitional Just., 2(1); 
p. 1). Although, the term is widely accepted and used in schoiarly writings, the utiiity of the 
‘transitional’ qualifier prefixing the term has however faced a lot of criticisms. For a discussion in this 
area, see Olsen, Tricia; Payne, Leigh; & Reiter, Andrew (2010) Transitional Justice in Baiance: 
Comparing Processes, Weighing Efficacy (Washington, DC: United States Institute of Peace Press),
pp. 10-12.
The idea of truth commission first emerged in Uganda in 1974, but did not gain currency until the 
mid-1980s in Latin America when in 1983, the Argentine government established the National 
Commission on the Disappeared to investigate the mass killings and kidnappings that occurred under 
the previous military regime (see generaiiy Hayner, Priscilla (1994) “Fifteen Truth Commissions -1974  
to 1994: A Comparative Study,” Hum. Rts. Q., 16 (4); pp. 597-655).
° For example, Diane Orentlicher who served as an Independent Expert and consultant to the United 
Nations in various capacities relating to the UN’s efforts to combat impunity stated, in early 90s, that 
“Whatever salutary effects it can produce, [a truth commission] is no substitute for ... prosecutions. 
Indeed, to the extent that such an undertaking purports to replace criminal punishment ... it 
diminishes the authority of the legal process ...” (Orentlicher, Diane (1991) “Settling Accounts: The 
Duty to Prosecute Human Rights Violations of a Prior Regime,” Yaie L. J., 100(8): p. 2546, fn.32). 
Lately however, Orentlicher seems to have revised her position on truth commission, stating inter alia: 
“To the extent it may suggest a view I never held, I regret the fleeting treatment of truth commissions
whole range of human rights violations, thereby serving as a viable means of satisfying a 
state’s obligation to respect, protect and promote the victims’ rights^ to truth and justice. A 
case in point was the recent decision of Ivory Coast's government to establish a truth 
commission to help address human rights abuses committed during the political crisis that 
followed the presidential election in 2010. This decision illustrates the point that a truth 
commission is not, in Minow’s words, “a second best alternative to prosecutions.”^^  Indeed, 
the Ivory Coast’s President, Alassane Ouattara, in an address to his compatriots in April 
2011, remarked that “a truth and reconciliation commission will help Ivorians move beyond 
the suspicion that has dominated much of the last decade.”  ^^  This remark shows the merits of 
a truth commission, which had hitherto been considered a second-class option, and which 
now represents a viable alternative that is viewed as being suited to meet the goals that are 
pertinent to transitional pol i t ics .In  this respect. Figure 1.1 below reflects the cumulative 
trend of truth commissions by year; and. Figure 1.1a illustrates the spread of truth 
commissions across six major geopolitical regions of the world.
in ‘Settling Accounts,’ which addressed this form of transitional justice principally by way of arguing 
that truth-telling processes should not be seen as a substitute for exemplary trials” (Orentlicher, 
Diane (2007) "‘Settling Accounts’ Revisited: Reconciling Global Norms with Local Agency," Int'l J. 
TransitionalJust, 1(1): p. 15, fn. 9 “)).
 ^For the definition and categories of victims, see Chapter 2.2.3, para. 2.
Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after Genocide and 
Mass Violence (Boston: Beacon Press), p. 88.
Quoted in Scott, Stearns (2011) “New Ivory Coast Government Calls for Truth and Reconciliation 
Commission,” VGA [Voice of America] News.com, West Africa, April 23.
For a range of views on the potential of truth commission on this score, see e.g., Office of the 
United Nations, High Commissioner for Human Rights (2006) Rule-of-Law Tools For Post-Conflict 
States: Truth Commissions (New York, N.Y.; Geneva: United Nations), p. 1 (“It is increasingly 
common for countries emerging from civil war or authoritarian rule to create a truth commission to 
operate during the immediate post-transition period. These commissions— officially sanctioned, 
temporary, non-judicial investigative bodies— are granted a relatively short period for statement- 
taking, investigations, research and public hearings, before completing their work with a final public 
report.”) See also Hayner, Priscilla (2001) Unspeakable Truths: Facing the Challenge of Truth 
Commissions (New York: Routledge), p. 24 (“... [truth commissions] have become the most prominent 
government initiatives dealing with past crimes and the central point out of which other measures for 
accountability, reparations, and reform programs are developed.”)
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It is instructive that, over the years, since almost a period of relative peace after the end of the
Second World War, there has been a proliferation of armed conflicts around the world .The
See e.g. Berto, Jongman (1996) “War and Political Violence,” Jaarboek Vrede en Veilegheid 1996 
(Yearbook Peace and Security) (Nijmegen: Dutch Peace Research Center), p. 148 (noting that the 
twentieth century proved to be the most violent and destructive in all human history, with armed 
conflict and political violence are responsible for between 100 million and 170 deaths across the 
world). See also European Conference on Conflict Prevention (1996) From Early Warning to Early 
Action, A Report on the European Conference on Conflict Prevention (Amsterdam: European 
Conference on Conflict Prevention), pp. 11, 15; United Nations High Commissioner for Refugees and 
International Peace Academy, Healing the Wounds: Refugees, Reconstruction, and Reconciliation,
impact of these armed conflicts on human resources is enormous as the majority of deaths 
occur in civilian populations. For instance, a 2007 mortality survey of the Democratic 
Republic of Congo by an intemational aid group, Intemational Rescue Committee (IRC), 
estimates the death toll from armed conflict and its aftermath at 5.4 million people, more than 
8 per cent of the country's population of 66 million, since war began in 1998.^ "^  In the Final 
Report of the SLTRC, it was noted that the civilian population accounted for a large 
proportion of deaths during the armed conflict in the country between 1991 until 2002, when 
the conflict was officially declared over.'^ But what is conflict? Is there any relationship 
between armed and non-armed conflict?
In conceptual terms, Folger e/ al define conflict as “the interaction of interdependent 
people who perceive incompatibility and the possibility of interference from others as a result 
of this incompatibility.”^^  This means that conflict arises out of a situation in which people 
strive to acquire at the same time an available set of insufficient resources, including 
economic, political and other kinds of interest to the people concemed. Insofar as people’s 
demands may not easily be met at the same time due, for instance, to scarce resources, it 
means that there will always be conflict. In another respect, Galtung remarks that “conflict is 
about life, pointing straight to contradictions as life-creative and life-destructive.”^^  On this
Report of the Second Conference Sponsored Jointly by the United Nations High Commissioner for 
Refugees and the International Peace Academy, June 30-July 1,1996, p. 1. See also, Deng, Francis
(1993) Protecting the Dispossessed: A Chalienge for the internationai Community (Washington, DC: 
The Brookings Institution), p. v.
International Rescue Committee (IRC) (2008) Mortaiity in the Democratic Repubiic of Congo: An 
Ongoing Crisis (New York, NY: International Rescue Committee), p. 16.
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Ch. 2: “Findings,” para. 84, p. 34 (“The 
Commission finds that civilians, as individuals and in groups, were often the direct targets of 
participant militias and armed groups rather than merely the unfortunate victims of ‘collateral damage’. 
Combatant groups executed brutal campaigns of terror against civilians in order to enforce their 
military and political agendas. Civilians became the “objects” of political or factional allegiance. They 
were victimised indiscriminately to send a message to ‘the enemy.’”)
Folger, Joseph et ai (2005) Working through Conflict: Strategies for Reiationships, Groups, and 
Organizations (New York: Longman), p. 4.
Galtung, Johan (1996) Peace by Peaceful Means: Peace and Conflict, Deveiopment and 
Civiiization (London: Sage Publications), p. 71.
view, it seems plausible that conflict is part of every society and without it, neither a society 
nor the individuals living in it can grow.
Williams underscores this plausibility, maintaining that a conflict or “[d]isagreement 
does not necessarily have to be overcome.” And that, it “may remain an important and 
constitutive feature of our relations to others, and also be seen as something that is merely to 
be expected in the light of the best explanations we have of how such disagreement arises.”^^  
So, conflict may be thought of as a continuous flow of either constructive-led or destructive- 
led interaction and that, regardless of wide differences in the types of relationships that may 
be formed by individuals, incompatibility is the key to the existence of conflict. Thus, for 
example, people occasionally have different goals which are incompatible and, as a result, 
they constantly come into contact with one another to express this incompatibility, either in a 
noncoercive or coercive manner, as illustrated in Figure 1.1b below.
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As the above Figure 1.1b shows, conflict can transform from a low coerciveness, involving 
co-operation between the parties using non-coercive action, to high coerciveness entailing 
violent coercion such as the threat of injury or the actual infliction of injury producing, in its 
wake, an offender (with coercive action) and a corresponding victim (with non-coercive
Williams, Bernard (1985) Ethics and the Limits of Phiiosophy (London: Fontana), p. 133.
action). However, whichever direction a conflict is pointed towards, depends largely on how 
that conflict is framed by the parties themselves. In other words, if the conflicting parties use 
a co-operative approach such as negotiation to express their conflicting interaction, then it is 
considered a meaningful conflict. On the other hand, if the conflicting interaction is dealt 
with by force or coercion, it is viewed as a destructive and violent conflict.
The implication of this is that conflict may be resolved peacefully, for instance, 
through negotiation and without the use of force or violent weapons. For example, when a 
trade union goes on strike or an employer locks out its employees, obviously there is a 
conflict, but such disaffections are often resolved through negotiation. But, when a peaceful 
effort to resolve a conflict fails or is not attempted, the process may then give ground to 
violence, causing destruction of properties, indiscriminate killing, rape and other human 
rights violations. This means that in the absence of agreeable decision-making rules and 
accepted norms for the conduct of behaviour, a conflict involving two or more actors with the 
expression of differences which cannot be overcome by negotiation, may then turn into 
intense hostilities involving the use of weapons. The eruption of such uncontrolled hostilities 
where battlefield events, rather than diplomatic means, are used to resolve incompatible goals 
may be called an armed conflict.
Intemational law has not defined an armed conflict per but in the Tadic case,^  ^
the Appeals chamber stated that an armed conflict “exists whenever there is a resort to armed
For a comprehensive discussion on this issue, see e.g., Sandole, Dennis et al (eds) (2009) 
Handbook of Conflict Analysis and Resolution (London; New York: Routledge); Jeong Ho-Won (2008) 
Understanding Confiict and Confiict Anaiysis (London; Los Angeles, Calif.: Sage Publications); 
Deutsch, Morton et ai eds. (2006) The Handbook of Confiict Resoiution: Theory and Practice (San 
Francisco, GA: Jossey-Bas); Kriesberg, Louis (2003) Constructive Confiicts: From Escaiation to 
Resoiution (Lanham, Md., Oxford: Rowman & Littlefield); Bartos Otomar & Wehr Paul. (2002) Using 
Conflict Theory (Cambridge: Cambridge University Press).
Borelli, Silvia (2004) “The Treatment of Terrorist Suspects Captured Abroad: Human Rights and 
Humanitarian Law,” Andrea Bianchi (ed.) Enforcing International Law Norms Against Terrorism 
(Oxford: Hart), p. 40 (emphasising that the presence of an armed conflict is determined solely based 
on the conduct of the state and non-state actors involved in such conflict). Cf. Arai-Takahashi, Yutaka 
(2002) “Disentangling Legal Quagmires: The Legal Characterisation of the Armed Conflicts in 
Afghanistan since 6/7 October 2001 and the Question of Prisoner of War Status,” Yearbook Int’i H. L.,
force between states or protracted armed violence between governmental authorities and 
organised armed groups or between such groups within a State.”^^  Similarly, an armed 
conflict has been defined by the UCDP (Uppsala Conflict Data Program), a Swedish-based 
intemational organisation that has been collecting data on armed conflicts since 1946, as “a 
contested incompatibility that concems government and/or territory where the use of armed 
force between two parties, of which at least one is the government of a state, results in at least 
25 battle-related deaths in one calendar year.”^^
Keeping in view the meaning of armed confiict, it is pertinent that the evidence 
about the impact of tmth commissions on indices of good govemance such as accountability, 
institutional reform, societal reconciliation, respect for human rights and gender equality, in 
post-conflict and post-authoritarian societies is still limited/'^ While there have been many 
studies of tmth commissions’ comparative mandates, methodologies and the type of 
violations that they seek to disclose,^^ there is still scant evidence to fully establish that they 
have a beneficial impact. As Wiebelhaus-Brahm remarks, “the existing studies have 
concluded that tmth commissions are beneficial, or at least not harmful ... the evidence to
Volume 5, pp. 61-105 (discussing legal characterisation of armed conflict in the context of 
Afghanistan.)
Prosecutor v Dusko Tadic (Decision on the Defence Motion for interiocutory Appeai on 
Jurisdiction), IT-94-1, 2 October 1995. For scholarly analysis of Tadic in relation to the meaning of 
armed conflict, see Meron, Theodor (1998) “Classification of Armed Conflict in the Former Yugoslavia: 
Nicaragua's Fallout,” Am. J. Int'i L , 92(2): pp. 236-242.
^  ibid. para 70. See also. Prosecutor v Dragoijub Kunarac, Radomir Kovac and Zoran Vukovic 
(Appeai Judgment), IT-96-23 & IT-96-23/1-A. 12 June 2002, para 56; Prosecutor v Miiomir Stakic 
(Trial Judgement), IT-97-24-T, 31 July 2003, para. 568; Prosecutor v Radoslav Brdjanin (Trial 
Judgement), IT-99-36-T, 1 September 2004, para. 122.
^^UCDP/PRIO Armed Conflict Dataset Codebook (Version 4-2009), p.1.
(http://www.prio.no/sptrans/1423485763/Codebook_UCDP_PRIO%20Armed%20Conflict%20Dataset 
%20v4_2009.pdf (Accessed 14 October, 2009).
Wiebelhaus-Brahm, Eric (2007) “Uncovering the Truth: Examining Truth Commission Success and 
Impact,” Int'i Stud. Perspect, 8(1), p. 27.
See for instance. Chapman, Audrey & Van der Merwe, Hugo (2008) Truth and reconciliation in 
South Africa: Did the TRC deliver? (Philadelphia: University of Pennsylvania Press); David, Mendeloff 
(2004) “Truth-Seeking, Truth-Telling, and Postconflict Peacebuilding: Curb the Enthusiasm?” int'l 
Stud. Rev, 6(3); pp. 355-380; José, Zalaquett (1995) "Confronting Human Rights Violations 
Committed by Former Governments: Principles Applicable and Political Constraints," Neil J. Kritz ed.. 
Transitional Justice (Washington, D.C.: United States Institute of Peace Press), pp. 3-31; Hayner, 
Priscilla (1994) “Fifteen Truth Commissions - 1974 to 1994: A Comparative Study,” Hum. Rts. Q., 16 
(4); pp. 597-655; Chapman, Audrey and Ball, Patrick (2001) “The Truth of Truth Commissions: 
Comparative Lessons from Haiti, South Africa, and Guatemala,” Hum. Rts. Q., 23(1); pp. 1-43.
support these eonclusions is remarkably weak. Most of the literature, whether written by 
activist, policy-maker, or academic, provides only impressionistic, anecdotal evidence for 
truth commission impaet.”^^
In the particular case of the SLTRC, the submission of its Final Report, of course, 
represented the end of its operation, but that seemed to represent the end of the beginning of 
the goal it sought to achieve in investigating and reporting past violations. For instance what 
happened to its recommendations? To what extent were its recommendations implemented 
and positively related to the wider efforts to transform the societies concemed in terms of 
contributing to societal reconciliation and promoting institutional transformation? Did the use 
of the SLTRC in the aftermath of armed conflict in Sierra Leone reinforce or undermine 
respect for human rights and the mle of law in the country? Again, did the SLTRC actually 
promote reconciliation amongst the Sierra Leone warring factions or aggravate divisions in 
the country after the end of its operation?
The answers to these questions seem to require a study of existing data upon which to 
base conclusions about the benefits of the SLTRC for the Sierra Leonean population. In 
specific terms, it is believed that an evaluation of the SLTRC would offer a clearer picture of 
its effectiveness as a non-judicial means of consolidating peace, promoting human rights and 
democracy, and healing the effects of past human rights abuses after the end of the armed 
conflict in the country. The primary task of this thesis, therefore, is to provide, on the basis of 
existing and published data, a deeper understanding of the SLTRC’s impact on the 
advancement of democracy, protection of human rights and social reeonstmction in Sierra
Wiebelhaus-Brahm, Eric (2010) Truth Commissions and Transitional Societies: The Impact on 
Human Rights and Democracy (London; Routledge), p. 6. See also Thoms, Oskar et al (2008) The 
Effects of Transitional Justice Mechanisms: A Summary of Empiricai Research Findings and 
Implications for Anaiysts and Practitioners (A working paper prepared by the Centre for International 
Policy Studies (CIPE), Ottawa, Ontario), p. 4 (noting in the context of transitional justice mechanisms 
in general that: “In particular, there is insufficient evidence to support proponents’ claims that TJ 
contributes to reconciliation or psychological healing, fosters respect for human rights and the rule of 
law, or helps to establish conditions for a peaceful and democratically governed country. Nor is there 
strong evidence to support sceptics’ claims that TJ undermines progress towards these goals.”)
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Leone sinee the end of the armed eonflict. In carrying out this task, the thesis has been 
divided into two parts, namely. Parts I and II.
Part I, comprising six chapters (chapters 2-6), analyses the various theoretical 
assumptions underpinning truth commissions. The purpose is to examine the developments, 
bodies and discourses that have shaped the field of truth commissions in general, and 
contributed to their emergence, including their potential role in providing justice for victims, 
and accountability for perpetrators, of human rights violations, as well as in facilitating the 
protection, restoration and improvement of public order in transitional societies.
Chapter 2 discusses critically the defining characteristics, structure and processes of a 
truth commission as a whole to understand its context in relation to the SLTRC. Chapter 3 
reviews the legal basis of truth commissions in relation to the obligations of a state to carry 
out investigations and identify the victims on one hand, and, on the other, the responsibility 
of the perpetrators, after serious violations of human rights have occurred. The role of the 
Intemational Criminal Court (ICC) and its relationship with tmth commissions, as well as the 
obstacles to the prosecution of intemational crimes through the ICC are considered.
Chapter 4 looks at intemational civil litigation in relation to its tort remedies for 
victims of human rights violations, and also, as an altemative to the imposition of penal 
sanction under institutions such as the ICC. And, compared to other countries around the 
world in the realm of universal jurisdiction for tort action, the United States (US) seems to 
have, by far, the most experience, with innumerable cases on intemational civil litigation. In 
this respect, two US statutes, the Alien Tort Claims Act (ATCA) and the Torture Victims 
Protection Act (TYPA), both of which permit universal civil litigation for violations 
committed in the territory of other countries outside the US, including relevant US case law, 
are examined. Comparison is drawn between these two statutes, and there is an exploration of 
their limitations in relation to intemational civil litigation in general. The objective is to draw
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a comparison between the potential value of tort remedies and the potential solutions offered, 
alternatively, by a truth commission for victims of human rights violations, short of applying 
penal sanctions.
Chapter 5 identifies truth commissions’ shortcomings in relation to its methodology 
and the types of violations they seeks to uncover and disclose, discussing these in turn with a 
view to providing more knowledge about truth commissions in general and also to enabling 
future improvements in their processes and quality. Because armed conflict is not gender- 
neutral, special attention is devoted to issues around gender imbalance during the discussion 
of these shortcomings. Chapter 6 considers the concept of justice, and then identifies and 
discusses its key values. In the discussion, comparison is drawn between truth commissions 
and criminal prosecution in terms of how justice values are achievable in either of these 
institutions, in redressing human rights violations and facilitating institutional reforms, in the 
aftermath of armed conflict or repressive regimes.
Part II, consisting of three chapters (7, 8 and 9), focuses attention on the impact 
assessment of the SLTRC to determine whether it has achieved its objectives, and also to 
illustrate the conceptual notions of the truth commission discussed in Part 1, with concrete 
evidence. In this respect, Chapter 7 offers background information on Sierra Leone’s armed 
conflict and the relationship between the conflict and intemational crimes discussed in Part 1. 
In underlining the significance of the SLTRC as a component of a tmth commission whose 
analysis covers the whole of Part 1, the synopsis of the SLTRC is provided, including an 
overview of SCSL and the relationship between the two bodies.
Chapter 8 undertakes an impact evaluation of the SLTRC in regard to democratic 
govemance and human rights protection in Sierra Leone using triangulation methodology. 
This methodology relies on the use of existing data selected, collated, analysed and then 
interpreted to arrive at a conclusion. The evaluation focuses on the SLTRC’s activities with
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respect to three areas; (1) its mode of operation, the nature of its report and the extent of truth 
revealed; (2) its proposals for reconciliation, reparations and reform; and, (3) its impact after 
it completed its operation.
Chapter 9 provides a general conclusion, recapitulating the main points about truth 
commissions and suggesting an agenda for future research and policy considerations.
1.1 Methodology
The thesis’ methodology involves the combination of doctrinal and data analysis. In other 
words, the thesis is both a theoretically informed work and data-driven research.
The doctrinal aspect relates to parsing through a detailed discussion of a truth 
commission as a non-judicial mechanism of accountability and redress through a detailed 
discussion of the theoretical assumptions underpinning the operation of a truth commission in 
general. This doctrinal analysis takes up the whole of Part 1 of this thesis.
The data analysis is undertaken in Part II. It involves an assessment of the impact of 
the SLTRC on democratic govemance by triangulation. Triangulation involves the use of 
existing data from multiple sources, gained through collection, examination, comparison and 
interpretation, to strengthen the credibility and applicability of findings about a social 
phenomenon. As Miles and Huberman explain:
Detectives, car mechanics and general practitioners all engage successfully in establishing and 
corroborating findings with little elaborate instrumentation. They often use a modus operandi approach, 
which consists largely of triangulating independent indices. When the detective amasses fingerprints, 
hair samples, alibis, eyewitness accounts and the like, a case is being made that presumably fits one 
suspect far better than others. Diagnosis of engine failure or chest pain follows a similar pattern. All the
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signs presumably point to the same conclusion. Note the importance of having different kinds of 
measurement, which provide repeated verification.^^
Thus, triangulation entails the study of the same phenomenon by a combination of multiple 
methodologies and sources of data, such as questionnaires, focus group discussions, 
interviews, surveys, observation protocols, and archival records. The operational implication 
of this combination is that existing findings from these methodologies and datasets can be 
eross-cheeked and corroborated to obtain greater confidence in them. And so, as a multi­
method research practice, triangulation is useful in helping to cast light upon social 
phenomenon since weaknesses inherent in one approach will be counterbalanced by strengths 
in another. In addition, the diverse standpoints obtained from multiple data methods can also 
be compared, interpreted and reflected upon with a view to overcoming any limitations that 
might be associated with each data source.
Conceptually, there are different types of triangulation, including data, 
methodological, theoretical, and investigator triangulation.^^ This thesis, nonetheless, uses an 
adapted form of data-analysis triangulation^^ involving a combination of different 
methodologies and sources of data to validate the existing published findings about the 
SLTRC.^  ^To recall the point made by Uwe Flick, a professor of Qualitative Research, on the
Miles, Matthew & Huberman, Michael (1984) Qualitative Data Analysis: A Source Book of New  
Methods. (Beverly Hills, CA; Sage), p. 234.
For a discussion on different types of triangulation, see e.g., Jick, Todd (1979) “Mixing Qualitative 
and Quantitative Methods: Triangulation in Action,” Ac/m. Sci. Q., 24(4): pp. 602-611; Denzin, Norman 
(1989) The Research Act: A Theoretical Introduction to Sociological Methods 3'"^  (Englewood Cliffs, 
N.J.: Prentice Hall; London: Prentice Hall International), pp. 237-241; Flick, Uwe (2009) An 
Introduction to Qualitative Research 4**' ed. (Los Angeles; London: Sage), pp. 444-445.
This is on the basis that triangulation “means many things to many people an dthat none of its 
usues in sociology bears resemblance to tis uses in surveying.” (Blaikie, Norman (1991) “A Critique of 
the Use of Triangulation in Social Research,” Qual. Quant, 25(2): p. 131).
This adaptation stemmed from different situation and different questions addressed by the thesis. It 
should be noted that it is the investigator judgment that adapts reality to research, hence, the vital 
spark of any research is closely linked with the normative judgment of the researcher. As Hughes has 
noted: "[Ejvery research tool or procedure is inextricably embedded in commitments to particular 
versions of the world and to knowing that world. To use a questionnaire, to use an attitude scale, to 
take the role of participant observer, to select a random sample, to measure rates of population 
growth, and so on, is to be involved in conceptions of the world which allow these instruments to be
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use of triangulation, triangulation analysis is much more suitable as a research strategy for 
those phenomena that have different aspects. According to Flick, “the use of triangulation ... 
to disclose as many different aspects as possible [could] increase the degree of proximity to 
the object [of research] in the way cases and fields are explored. This process may also 
enable the opening up of new fields of knowledge.”  ^^
Considering Flick’s suggestion about using triangulation for social phenomenon with 
several parts, it is material to point out that the SLTRC, like any other truth commission, has 
many aspects which, accordingly, will require several methodological approaches and data 
sources to be used in assessing them. In this respect, there are three main aspects of the 
SLTRC which have been identified for the purposes of this study. These are: (1) the process;
(2) the product; and, (3) the impact. The process is about the information, management and 
staffing considerations, public hearings, and truth-telling of the SLTRC. The product has to 
do with the quality and nature of SLTRC report and the extent of truth that has been revealed 
during its operation, as well as its recommendations for reconciliation, reparations and 
reform. The impact refers to a situation analysis of SLTRC achievements in relation to its 
recommended measures for the prospects of societal reconciliation, a reparations programme 
and institutional reform.^^ These three aspects are the criteria used for evaluating the SLTRC 
in Part II.
Therefore, the decision to use triangulation to judge the success of the SLTRC is on 
the basis that a single method or source would not be adequate for such an exercise, given 
that, as mentioned earlier, the SLTRC has three aspects (process, product and impact). It is
used for the purposes conceived." (Hughes, John (1990) The Philosophy of Social Research (London: 
Longman), p. 11)).
Flick, Uwe (2002) An Introduction to Quaiitative Research 2"'^  ed. (London: Sage Publications), p.
50
The mandate of SLTRC, as set out in its enabling legislation, requires it “to create an impartial 
historical record of violations and abuses of human rights and international humanitarian law related 
to the armed conflict in Sierra Leone, from the beginning of the Conflict in 1991 to the signing of the 
Lomé Peace Agreement; to address impunity, to respond to the needs of the victims, to promote 
healing and reconciliation and to prevent a repetition of the violations and abuses suffered.” (The 
Truth and Reconciliation Commission Act 2000, Article 6(1)).
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also the view taken that neither the technique of a single method procedure, nor the use of a 
single data source could explicitly determine effectively the causal process connecting 
SLTRC and any potential democratic changes recorded in Sierra Leone since the end of the 
war. To increase confidence and enhance the validity of this study, the use of a triangulation 
technique which incorporates multiple perspectives and employs different methods to capture 
different aspects of a phenomenon is, thus, apt for the impact assessment of the SLTRC.
Of course, this is not to suggest that using as single method of data collection is 
imperfect or useless, or that triangulation is perfect. The single-method class of research is 
quite useful, in some respects. For instance, in the context of giving recognition to 
circumstantial evidence -  res ipsa loquitur -  against the insistence that there must in every 
negligence case be eye-witnesses of the defendant’s conduct, a legal scholar, William 
Prosser, has observed:
... but there is still no man who would not aecept dog tracks in the mud against the sworn testimony of 
a hundred eye-witnesses that no dog had passed hy. Like all other evidence, it may he strong or weak; 
it may he so uneonvineing as to he quite worthless, or it may he irresistible and overwhelming. The gist 
of it, and the key to it, is the inference, or process of reasoning hy which the conclusion is reached.^^
The implication of Prosser’s observation is that a conclusion could reasonably be drawn from 
a single-method form of research such as a survey or field study. Does that decrease the 
strength of the point about the necessity of using triangulation here then? It seems from the 
point of view of validation, if a phenomenon can survive the confrontation of a series of 
multiple methods of testing, it would obviously contain a degree of validity unattainable by 
one tested within the framework of a single method. This means that the multi-method
Prosser, William (1964) Handbook of the Law of Torts (St. Paul: West Pub. Co.), p. 216. For a 
scholary critique of triangulation, see e.g., Blaikie, Norman (1991) “A Critique of the Use of 
Triangulation in Social Research,” Qual. Quant, 25(2): pp. 115-136.
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approach is still preferable to a single-method one. Indeed, Webb et al assert, as simple fact, 
the credibility and persuasiveness of using the triangulation technique to reduce imperfection 
and error in a single class of method or data source, noting that: “Once a proposition has been 
confirmed by two or more independent measurement processes, the uncertainty of its 
interpretation is greatly reduced. The most persuasive evidence comes through a triangulation 
of measurement processes.”^^
The implication of this is that it is through a triangulation of data procured from 
multiple datasets that the investigator could most probably arrive at a conclusion strip of 
plausibility of any altemative explanations from somewhere else. Therefore, by comparing 
and interpreting multiple independent and pre-existing datasets collected by different 
methods through different instmments such as in-depth interviews, focus group discussion 
and surveys undertaken by different organisations and persons and in different parts of Sierra 
Leone, the sampling, procedural and personal biases, including random errors that would 
have crept into these results had a single study procedure been considered would be 
potentially eliminated.
Of course, from a historical point of view, the triangulation technique very much 
originated in navigation and military strategies for locating an object’s exact position.^^ 
Nonetheless, this does not argue against its use here. In fact, many scholars have suggested 
greater use of triangulation to investigate various social phenomena. For instance, Anderson 
et al call for the use of triangulation methodology in law, especially in criminal justice and 
criminological research, supporting the view that “that triangulation produces better results in 
terms of quality and scope of research and helps move away from traditional and more 
monolithic ways to research since single methods cannot solve the problem of rival causal
Webb, Eugene et al (1966) Unobtrusive Measures: Nonreactive Measures in the Sociai Sciences 
(Chicago: Rand McNally), p. 3.
Smith, Herman (1981) Strategies of Sociai Research: The Methodoiogical Imagination 2"  ^ ed. 
(Englewood Cliffs, N.J.: Prentice-Hall), p. 273.
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fa c to rs .F u rth e rm o re , the triangulation technique is increasingly being used by researchers 
from diverse fields of learning to strengthen conclusions and reduce the risk of false 
interpretations of existing studies.^^ This diverse use of the triangulation technique also lends 
credence to the thesis’ decision to use the technique in order to form a more complete
^  Anderson, James et al (2011) “Need for Triangulated Methodologies in Criminal Justice and 
Criminological Research: Exploring Legal Techniques as an Additional Method,” Crim. Just. Stud. 
24(1): p. 84.
For a selection of phenomena where triangulation technique has been used on this score, see e.g.. 
Ball, Patrick at al. (2003) How many Peruvians Have Died? An Estimate of the Total Number of 
Victims Killed or Disappeared in the Armed Internal Conflict Between 1980 and 2000 (Washington, 
DC.: American Association for the Advancement of Science (AAAS)) (quantifying the pattern and 
magnitude of fatal violations during the armed conflict in Peru between 1980 and 2000 by 
triangulating different data sources); Guberek, Tamy et ai. (2010) To Count the Uncounted: An 
Estimation of Lethal Violence in Casanare (California, USA: Benetech Human Rights Program) (using 
Multiple Systems Estimation (MSE) technique to determine the total number of killings and 
disappearances in Casanare, Colombia as a result of conflict there between 1998-2007); Gohdes, 
Anita (2010) Different Convenience Samples, Different Stories: The Case of Sierra Leone (California, 
USA: Benetech Human Rights Program) (analysing three sources of data, namely ABA/Benetech 
Sierra Leone War Crimes Documentation Survey (SLWCD), the dataset created out of the statements 
of violations taken by Sierra Leone Truth Commission (TRC), and those collected by a non­
governmental organisation ‘Campaign for Good Governance’ (CGG, to measure the number of 
violations committed in Sierra Leone armed conflict between 1991 ns 2002); Silva, Romesh & Ball, 
Patrick (2007) “The Demography of Conflict-Related Mortality in Timor-Leste (1974-1999): 
Reflections on Empirical Quantitative Measurement of Civilian Killings, Disappearances, and Famine- 
Related Deaths,” Asher, Jana et al (eds.) Statistical Methods for Human Rights (New York: Springer), 
pp. 117-140 (measuring conflict-related mortality between 1975 and 1999 in Timor-Leste after the 
cessation of conflict, using a combination of survey-based estimates and multiple systems estimation 
(MSE)); Flick, Uwe & Rohnsch, Gundula (2007) “Idealization and Neglect: Health Concepts of 
Homeless Adolescents,” J. Health Psychol., 12(5): pp.737-749 (participant observation of adolescents 
was triangulated with episodic interviews of 24 homeless adolescents (age 14-20 years) in Germany 
in relation to their situation and health and illness in particular); Mahomva, A et al (2006) “HIV 
Prevalence and Trends from Data in Zimbabwe, 1997-2004,” Sexually Transmitted Infections, Sex. 
Transm. infect., 82(suppl 1); pp. 142-147 (using triangulation to evaluate that national HIV prevalence 
was declining in Zimbabwe thereby providing a basis for future assessment of the steps for 
responding to and monitoring the HIV epidemic in the country); Erenstein, Olaf (2010) “Village 
Surveys for Technology Uptake Monitoring: Case of Tillage Dynamics in the Trans-Gangetic Plains,” 
Experimental Agriculture, Exp. Agr., 46(3): pp. 277-292 (exploring the use of village surveys to 
monitor technology use , drawing on two empirical case studies into tillage dynamics in the Trans- 
Gangetic Plains in northwest India); Gray, Wayne & Salzman, Marilyn (1998) “Damaged 
Merchandise?: A Review of Experiments That Compare Usability Evaluation Methods,” Human- 
Computer Interaction, 13(3), pp. 203-261 (examining the design of 5 experiments that compared 
usability evaluation methods (UEMs), and using triangulation to evaluate the interaction of the human 
with the computer for the purpose of identifying aspects of this interaction that can be improved to 
increase usability); Breitmayer, Bonnie ef a/ (1993) “Triangulation in Qualitative Research: Evaluation 
of Completeness and Confirmation Purposes,” J. Nurs. Scholarship, 25(3): pp. 237-243 (using 
questionnaires and interviews to gain a more comprehensive understanding of how family members 
responded to chronic childhood illnesses); KnafI, Kathleen et al (1996) “Family Response to 
Childhood Chronic Illness: Description of Management Styles,” J. Pediatr. Nurs, 11(5), 315-326 (using 
both structured and unstructured techniques to collect data longitudinally from different family 
members of those who had school-age children with chronic illness, and identify five family 
management styles).
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viewpoint of the SLTRC with respect to its impact on the consolidation of democratic 
transition in Sierra Leone after the end of the armed conflict in the country.
1.2 Research Questions
The research questions addressed to the three aspects of the SLTRC as stated earlier (i.e. (1) 
the process; (2) the product; and, (3) the impact), are the following:
1. To what extent did the SLTRC deliver on its mandate?
(a) Did the SLTRC establish an authoritative record of the past human rights 
violations as mandated?
(b) Did the SLTRC create a historical narrative of the past events amongst the citizens 
in the sense of accounting for the atrocities committed during the armed conflict 
thereby meeting the needs of victims/survivors?
2. To what extent have the recommendations of the SLTRC been implemented by 
Government of Sierra Leone (GoSL)?
3. Has the establishment of the SLTRC promoted the reconciliation process across the 
country’s social divisions as expected?
4. Has the establishment of the SLTRC contributed to justice?
5. To what extent has the SLTRC contributed to the emergence of new political and social 
order in the country?
1.3 Data-Gathering Technique
The data-gathering technique for the impact assessment of the SLTRC, in Part II, Chapter 8, 
involved comparing and interpreting the already collected datasets (see Table 1.4 below) in 
order to answer the research questions (see section 1.3). However, this technique entailed
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three sequential stages (i.e. Stage 1: Formulating the Triangulation Question; Stage 2: 
Conducting the Triangulation; and, Stage 3: Communicating the Result) outlined in sections
1.4.1, 1.4.2 and 1.4.3.
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Table 1.4: Data Sources
"%
j£B ® w n 83'® V ' w p s t o .
1. Human Rights Watch 
(HRW)
Field research; political 
progress post-conflict
2010 Adults Country-wide Yes
2. US Bureau of 
Democracy, Human 
Rights, and Labor 
(BDHRL)
Research; human rights 
practices post-conflict
2010 Adults Country-wide Yes
3. Freedom House (FH) Survey; political rights 
and civil liberties post- 
conflict
2010 Adults Country-wide Yes
4. Intemational Center 
for Transitional 
Justice (ICTJ)
Survey; Report and 
Proposals for the 
Implementation of 
Reparations in Sierra 
Leone
2009 Cross-
sectional
Fourteen 
districts 
across Sierra 
Leone
Yes
5. African Human 
Security Initiative 
(ASHI)
Survey; interview and 
focus-group discussion 
on crime victimisation 
and criminal justice.
2009 Adults Freetown and
Provincial
headquarters
Yes
6. Campaign for Good 
Govemance (CGG)
Field study and desk 
research; opinion poll on 
govemance in Sierra 
Leone
2009 Cross-
sectional
Country-wide Yes
7. BBC World Service 
Trast, ICTJ & Search 
for Common Ground 
(SCG)
Survey; knowledge and 
attitudes towards TRC 
activity during and after 
it has ended its operation
2008 Adults (18- 
59 years)
Nine districts 
across Sierra 
Leone
Yes
8. Human Rights 
Commission of Sierra 
Leone (HRCSL)
Interview; human rights, 
social developments and 
progress post-TRC 
operation
2008 Adults Eight 
districts of 
Sierra Leone
Yes
9 Intemational Crisis 
Group (ICG)
Field research; any 
outbreak, escalation or 
recurrence of 
violence post-conflict
2008 Adults Country-wide Yes
10 Nordic Africa 
Institute (Nordiska 
Afrikainstitutet) 
(NAI)
Survey, interview & 
focus group discussion; 
TRC contribution to 
post-war peace building 
and reconciliation
2007 Adults Freetown Yes
11 United States 
Institute of Peace 
(USIP)
Ethnographic study; 
therapeutic and 
conciliatory effects of 
TRC post-conflict
2005 Adults Four of 
twelve TRC 
district 
hearings.
Yes
12 Benetech Human 
Rights Data Analysis 
Group (HRDAG).
Data analysis; total no of 
violations reported
2004 Cross-
sectional
Country-wide Yes
13 SL-TRC-Data (Sierra 
Leone Tmth and 
Reconciliation 
Commission Data)
Data analysis; total no of 
violations reported
2004 Cross-
sectional
Country-wide Yes
© A. Aietunmobi
Note: Full descriptions of the data sources are provided in Appendix B
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1.4.1. Stage 1: Formulating Triangulation Questions
The triangulation process, as adapted for this thesis, required a prior formulation of a series of 
pertinent questions. In this respect, nine questions relating to the three aspects of SLTRC (i.e. 
the process, the product and the impact), were formulated in terms of their appropriateness 
for assessing the effects of the SLTRC on democratic govemance. The answers to these 
questions are provided in Part 11, Chapter 8 during the actual triangulation analysis.
Nine triangulation questions
(i) What is the overall level of awareness of the work of the SLTRC by the Sierra 
Leonean public?
(ii) How did the SLTRC manage to encourage and facilitate a process of 
acknowledgement for the alleged perpetrators?
(iii) How willing were the alleged perpetrators to give a statement to the SLTRC and 
appear at a public hearing?
(iv) To what extent did the SLTRC engage the public in understanding the abuses that 
occurred in the country and, in turn, inform and catalyse debate about these abuses 
and other atrocities that were not known to the public?
(v) Were there any gaps and shortcomings in the SLTRC’s procedures and its report in 
relation to providing a clear picture of past abuses and sufficient account of the causes 
of the violations?
(vi) What kind of relationship existed between the SLTRC and the SCSL, and how was 
this managed by the two bodies?
(vii) What role did the SLTRC play in facilitating an exchange between perpetrators and 
victims, and in turn, facilitating the reincorporation of former combatants into their 
home communities and contributing to long-term reconciliation, healing, and reform?
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(viii) Was the SLTRC report publicised, distributed and accepted by the different sectors of 
society as a legitimate and positive contribution towards truth and reconciliation?
(ix) Has Sierra Leone recorded any improvements in pre-trial detention, prison conditions, 
and in tackling any incidents of gender-based violence, including rape, domestic 
violence and female genital mutilation, in the post-conflict situation?
1.4.2. Stage 2: Conducting Triangulation
The existing datasets collected for the triangulation, as shown in Table 1.4 above, were 
analysed in their original format by arraying them side by side. To do so, they were first 
abstracted using substrata such as district, gender, age, sex and education. The aim of this 
abstraction was to ensure that the datasets reflected the diversity of the Sierra Leonean 
population. After completing the abstraction, the datasets were then assessed and analysed to 
answer the five research questions in section 1.3 above. The following explains the processes 
involved in conducting the triangulation analysis.
(A) Data Abstraction
Data abstraction is a process of identifying and focusing on the most important 
characteristics of the phenomenon under study. For instance a researcher abstracts a group if 
he or she focuses attention on the group’s characteristics such as gender, age and sex of the 
group. Similarly a doctor abstracts a patient based on the name, height, weight, age, etc. of 
the patient. Or an employer abstracts an employee in terms of name, age, work experience 
etc. of a person.^^
In this respect, because each of the thirteen datasets already collected in Table 1.4 
above varied according to the source, the abstraction of these datasets, as undertaken in
^  For further detail on this, see Pikas, Anatol (1966) Abstraction and Concept Formation: An 
Interpretative Investigation into a Group of Psychological Frames of Reference, trans. Neil Tomkinson 
(Cambridge: Harvard University Press).
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chapter 8, focused attention principally according to the conclusions that were drawn up by 
the investigators through whom these datasets emerged, and simultaneously too, according 
to the triangulation questions formulated in section 1.4.1, though also taking into account 
factors such as Sierra Leone’s subpopulations (i.e. district, gender, age, sex and education) 
as highlighted in the datasets themselves.
(B) Data Analysis
Data analysis involves the evaluation of data in order to transform them into usable 
information.^^
Given this explanation, abstracted data, from the thirteen datasets referred to above, 
were analysed using line graphs, bar charts and tables which transformed them into usable 
information for comparison of the trends and magnitude of the impact of the SLTRC on 
democracy and human rights in Sierra Leone, as painstakingly set out in Chapter 8. The 
findings obtained from this analysis were further examined for their consistency, and 
reinforced with additional data sourced elsewhere to discern their meaning, and also to 
ensure that the research questions were effectively answered as would be expected.
(C) Summarising Findings & Drawing Conclusions
After the completion of data analysis as described above, the thesis findings were 
summarised in the context of research and the nine guiding triangulation questions detailed 
in sections 1.3 and 1.4.1 above respectively. However, alternative explanations were also 
considered too, to highlight some exceptions in terms of data discrepancies and potential 
biases observed in the pattern of the findings. Conclusions were then drawn up about these 
findings.
See e.g., Frank, Ildiko & Todeschin, Roberto (1994) The Data Analysis Handbook (Amsterdam: 
Elsevier).
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1.4.3. Stage 3: Communicating the Result
Communicating the result is about the presentation of the overall results of the findings 
obtained from the triangulation exercise, for example, for policy decision-making and 
possible use in the triangulation of future social phenomenon.
In this respect, the result of the findings about the SLTRC provided reasonable 
evidence to suggest that the SLTRC, in the context of research questions (see section 1.3) 
has, to a large extent, delivered on its mandate of, (a) establishing knowledge or information 
about the conflict that tore the country apart in the past; (b) calling the perpetrators to 
account; (c) providing justice for the victims; and (d) serving as a vehicle for reparation and 
the promotion of national reconciliation. The result formed the basis of the conclusion 
reached in Chapter 8.5, as fiirther generalised in Chapter 9, and this thus brought the whole 
exercise to an end.
1.4 Constraints on Methodology 
(1) Data entanglement
A fundamental drawback to the use of a triangulation technique is that it carries the 
danger of dealing with vast amounts of data, deriving from both quantitative and 
qualitative methods, which may be difficult to link, especially if they address too 
heterogeneous aspects of a social phenomenon. This is particularly problematic when 
dealing simultaneously with comparison of both quantitative and qualitative datasets 
from different areas, and from widely different times. It is material to point out that 
quantitative and qualitative methodologies, in research, are different in terms of their 
epistemological and ontological commitments.
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For instance, while quantitative methods use numerical data—counting and 
assessing numbers—to verify a phenomenon through surveys, and questionnaires, 
explaining the “how many” of analysis findings on the one hand, qualitative methods, 
on the other, use observation (or words)—measuring and evaluating qualities— 
through interviews and focus group discussions to explore a phenomenon, explaining 
the “how” and “why” of analysis findings.This means that each method is imbued 
with a specific commitment -  an objectivist world view, for quantitative methods, and 
an interpretivist and constructionist outlook, for qualitative methods. Morgan and 
Smircich underscore this point, noting that “the choice and adequacy of a method 
embodies a variety of assumptions regarding the nature of knowledge and the 
methods through which that knowledge can be obtained, as well as a set of root 
assumptions about the nature of the phenomena to be investigated.”"^^
That said, apart from this problem of being overwhelmed with a large amount 
of data, coupled with the adoption of dissimilar data-gathering techniques and 
methods, as well as giving potential credence to the perceptual bias of researchers 
who may have carried out the original studies, there is another problem of 
methodological incoherence whereby different methods could convey different results 
(e.g. of either convergence, complementary or contradictory) during triangulation 
analysis and this might result in opportunistic privileging of one result over another 
by the person conducting the triangulation.
On the first problem about being overwhelmed with large numbers of data, in 
order to protect against this, careful data sampling was first undertaken in order to 
capture and identify potential disharmony and restrictions in the data, as well as to
40 For a detailed discussion on the differences between quantitative and qualitative research, see
Flick, Uwe (2002) An Introduction to Qualitative Research 2"  ^ ed. (London: Sage Publications), pp. 
262-270.
Morgan, Gareth & Smircich, Linda (1980) “The Case for Qualitative Research,” Acad. Manage. 
Rev., 5(4): p. 491.
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determine the representativeness of these data. By such efforts, it was possible to deal 
effectively with these data which were then collected, collated and then cleaned up— 
i.e., gaps in data or erroneous entries were identified—in order to determine the most 
appropriate to the triangulation exercise. The cleaned datasets are shown in Table 1.4. 
In addition to this, an initial analysis was also conducted to ensure that these datasets 
which had been collected were capable of answering the nine triangulation questions 
generated in section 1.4.1 above.
On the second problem, in relation to methodological incoherence, this was 
addressed by using qualitative data to analyse quantitative data when summarising the 
findings and writing up the conclusions. For example, the triangulation analysis of the 
SLTRC’s process and value (see sections 8.2 and 8.3), deriving from quantitative 
data, illuminated the analysis of its recommendations (see 8.4), deriving fi*om the 
vantage point of qualitative data. This strategy worked well in that it provided an 
opportunity to have a more comprehensive understanding and a better explanation of 
the true value of the SLTRC.
(ii) Time and Resources
Triangulation analysis requires an increased amount of time and resources compared 
to a study which uses a single method procedure. This may be due to the complexity 
of the phenomenon being triangulated; the availability and quality of the data from 
different sources and by different methods; and, the competence and experience of the 
analyst conducting the triangulation exercise. This means that for a successful 
triangulation analysis, more time is needed, to collect data with different methods, 
standardise the data format, identify any methodological problems, reconcile 
discrepancies, and clean up these data before embarking on actual analysis. Added to
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this, without a researcher having had appreciable experience in handling both 
quantitative and qualitative data, it may be difficult to undertake a fruitful 
triangulation exercise.
Through personal competencies in data management, collection and analysis, 
and also skills in interdisciplinary research projects involving both quantitative and 
qualitative methodologies,"^  ^ it was possible to overcome the constraints of time and 
resources. For example, while the SLTRC, given its three aspects as mentioned earlier 
(i.e., the process, the product and the impact), is a complex phenomenon, the initial 
brainstorming of triangulation questions preparatory to the analysis which were 
deemed important (i.e. current and pertinent to the SLTRC), actionable (i.e., that 
could further improve understanding of the SLTRC), answerable (i.e. capable of 
answering triangulations questions about the three aspects of the SLTRC) and 
appropriate (i.e. relevant to triangulation analysis comparative to other alternative 
single-based method strategies), was accomplished in a matter of days, not weeks or 
months. See section 1.4.1 for the triangulation questions consequent upon that 
brainstorming exercise.
Furthermore, although this data triangulation, as stated earlier, was adapted 
specifically for this thesis, the final decision on the triangulation questions, including 
the identification of the preliminary data sources that would be used to answer those 
questions, posed very little challenge in the sense that the effort in that regard was
I undertook an LL.M course in Research Theory and Practice in 2005; hence, already have an 
awareness of available research methodologies. Besides, I have actually undertaken both quantitative 
and qualitative research in science, law and business. For example: studied oxidative metabolism of 
nonyl dimethylbenzyly ammonium bromide (ADB-9) to detect metabolites in urine samples of rats and 
toads both quantitatively and qualitatively— B.Sc. project, 1986 and also the development of Cashew 
Nut Shell Liquid (CNSL) formulations for their potential applications in vehicle brake linings and clutch 
facings and other uses— M.Sc. project, 1997; qualitatively studied the potential of ADR (alternative 
dispute resolution) in conflict resolutions—for the LL.B dissertation 2004, and the role of victim- 
offender mediation in criminal justice system— LL.M dissertations, 2006; and conducted feasibility 
study leading to writing up of many proposals involving a lot of statistical analyses, between 1993- 
1997, for Bank project funding on projects such Internet Service Provider, Fruit Juice Processing and 
Groundnut Oil Extraction.
28
accomplished within one week, thereby allowing for preparation of the actual data 
collection shown in Table 1.4. Above all, within a time-ffame of six months 
earmarked for the actual analysis, the following exercises were completed: (1) the 
existing data were collected, collated, selected, cleaned up and initial analysis 
conducted; (2) data were analysed and interpreted pari passu with data capture; and,
(3) the conclusions in chapter 8.5 were drawn up. And, as a result of these efforts, the 
turnaround time for the communication of the results of the triangulation analysis— 
the final stage of the exercise—as described in section 1.4.3 above, was completed 
with less strain on resources.
(iii) Iterative process
In triangulation, the identification of potential data sources and actual data for an 
analysis is often an iterative process. That is, triangulation analysis is characterised by 
the repetition of previous actions that have already been undertaken in the sense that 
when new data sources appear, new findings or new interpretations of existing 
findings are generated and analysed, the whole process goes through some of the 
previous steps that have already been taken. Therefore, unlike a single independent 
measurement procedure, throughout the triangulation process, one may be faced with 
the idea of continually reviewing the existing data and identifying gaps by moving 
forward and backward in time.
With such potential difficulty associated with triangulation, efforts were made 
from the beginning to ensure that the datasets that were collected jfrom recent 
publications and were therefore not too old as to mean dealing with stale data in the 
face of new data emerging. The adoption of this strategy, helped immeasurably in 
avoiding a lengthy, indefinite and open-ended process during the analysis. Apart from
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this, flexibility and adaptability were also built into the data-gathering technique to 
take account of any new and relevant data emerging during triangulation analysis 
which might tend to confirm or support findings already made. For example, in 
chapter 8.2, additional data were sourced and analysed to deal with data limitations in 
relation to the SLTRC’s influence in de-escalating violence at the end of its operation, 
and this was the case too, in relation to the appraisal of SLTRC recommendations 
conducted in chapter 8.4.2. Other than these two areas, the triangulations stages, as 
outlined in sections 1.4.1, 1.4.2 and 1.4.3, were not revisited and repeated over and 
over again during the triangulation exercise.
(iv) Data Accessibility
The triangulation process depends for its success on access to, and use of multiple and 
diverse data sources. In the absence of a wide variety of both quantitative and 
qualitative datasets, conducting a data triangulation analysis may be impossible.
Given the importance of having available relevant “raw” data in a format that 
could be used and analysed for the triangulation exercise, identification of potential 
data sources and providers began immediately, through Internet search and library 
resources, following the formulation of the triangulation questions in 1.4.1. Also, 
contact was made with organisations and bodies that maintained the identified 
datasets to gain authorised access to these datasets. For example, contact was made 
with the Human Rights Commission of Sierra Leone that examined, through 
interviews conducted across Sierra Leone, issues of human rights, social development 
and progress post-SLTRC operation, albeit in recognition of SLTRC’s 
recommendations. In responding, the Vice Chairman of the Commission, Edward 
Sam, graciously sent in a copy of the report of the Commission by e-mail, approving
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its usage for triangulation, and stating, inter alia: “Please receive soft copy of the 
Report 2007 and circulate.”"^^
Contact was also made with the BBC World Service Trust which, jointly with 
the International Center for Transitional Justice (ICTJ) and Search for Common 
Ground (SCG), published in 2008 a survey about the knowledge and attitude of Sierra 
Leoneans towards the SLTRC’s activity during and after it had ended its operation. In 
response, a member of the Research & Learning Group of the BBC World Service 
Trust, Carol Morgan, gave full approval for the use of the survey data, noting that “we 
are certainly happy for you to use the report in your work.”"^"^
It is essential to note that the above two datasets referred to were, of course, 
already in the public domain at the time contact was made with their providers. In the 
light of this, no effort was made to contact the providers of the remaining datasets 
listed in Table 1.4, including additional ones sourced later to reinforce and 
corroborate some arguments, since they were in the public domain. Because, it was 
thought that the response was likely to be typical of the BBC World Service Trust’s 
and the Human Rights Commission of Sierra Leone’s, if any contact was made.
(v) Ethical principles
The Belmont Report describes ethical principles as “those general judgments that 
serve as a basic justification for the many particular ethical prescriptions and 
evaluations of human actions.”"^  ^ This Report suggests that ethical issues such as
E-mail correspondence received from Edward Sam (on file), dated 30 October, 2008. However, 
Edward Sam can be contacted at: Human Rights Commission of Sierra Leone, 37 Wellington Street, 
Freetown, Sierra Leone. E-mail address: edward_sam2005@yahoo.com.
E-mail correspondence received from Carol Morgan (on file), dated 17 November 2008. Carol 
Morgan can be contacted at: BBC World Service Trust, Bush House, Strand, London WC2B 4PH. E- 
mail address: carol.morgan@bbc.co.uk.
“Belmont Report: Ethical Principles and Guidelines for the Protection of Human Subjects of 
Research,” Federal Register, Vol. 44, No. 76, April 18, 1979, p. 23193. Available at: 
http://www.hhs.g0v/0hrp/archive/d0cuments/l 9790418.pdf.
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having respect for individuals who are the subject of study, the balancing of risks and 
benefits potentially accruable to the individuals and the maintenance of justice 
amongst these individuals are of paramount importance when eonducting research.
Given that suggestion, in the triangulation context therefore, there seems to be 
an ethical principle that may be at stake in the use of many different sources of data, 
and of several methods, for triangulation. Thus, for example, the original methods 
used for data collection by the investigators might raise ethical issues in relation to the 
consent, privacy or confidentiality of surveyed respondents, informants involved in a 
participant observation or subjects being studied by experimentation. This means that, 
as for any single-method procedures, a rigorous application of ethical principles may 
be required while collecting data for the use of triangulation with several methods and 
multiple data sources.
However, for this triangulation exercise, since all the datasets in Table 1.4 
were obtained from published studies and reports which were already in the public 
domain, the issue of ethics was presumed to have been dealt with by the respective 
international organisations that published the datasets in the first instance. This 
presumption rested on the belief that the duty to respect ethical principles of data 
collection, in relation to the rights, welfare and autonomy of subjects, respondents and 
informants, seemed to rest primarily with the investigators rather than the end users of 
that data. Furthermore, once a piece of information had entered the public domain, it 
could no longer be protected as private or confidential. From this perspective 
therefore, and being an end user of published data already in the public domain, it was 
thought that an ethical opinion of the University of Surrey Ethics Committee was not 
of paramount importance for this triangulation exercise. Hence, the Committee had
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not been consulted before carrying out the triangulation analysis as set out in chapter
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PARTI
Chapter 2
THEORETICAL FOUNDATIONS UNDERPINNING A TRUTH COMMISSION 
2:1 Introduction
This chapter discusses various assumptions underpinning the concept of a truth commission. 
The objective here is to distinguish what a truth eommission is from several other offieial or 
semi-official commissions of inquiry of fact-finding status, such as the judicial commission 
of inquiry or international fact-finding commission. As stated earlier in chapter 1, the SLTRC 
is an investigatory body encompassing a non-judicial accountability mechanism generically 
known as a truth commission. So, throughout this review, the SLTRC will, of course, be kept 
constantly in mind as the subject of consideration.
The term, “truth commission,” has been defined in various ways in the literature 
However, these definitions are not all encompassing taking into account that truth
For instance, truth commissions have been defined as follows: “Bodies that share the following 
characteristics: (1) truth commissions focus on the past, (2) they investigate a pattern of abuses over 
a period of time, rather than a specific event; (3) a truth commission is a temporary body, typically in 
operation for six months to two years, and completing its work with the submission of a report; and (4) 
these commissions are officially sanctioned, authorised, or empowered by the state (and sometimes 
also by the armed opposition, as in a peace accord.” (Hayner, Priscilla (2002) Unspeakable Truths: 
Facing the challenge of Truth Commissions. (New York; London: Routledge), p.14); “Official, 
temporary, non-judicial fact finding bodies that investigate a pattern of abuses of human rights or 
humanitarian law committed over a number of years.” {Report of the UN Secretary-Genera\, “The rule 
of law and transitional justice in conflict and post-conflict societies,” UN doc. S/2004/616 (2004)); 
“Official, temporary, non-judicial fact-finding bodies that investigate a pattern of abuses of human 
rights or humanitarian law, usually committed over a number of years.” (Orentlicher’s "Updated Set of 
Principles for the Protection and Promotion of Human Rights Through Action to Combat Impunity," UN 
doc. E/CN.4/2005/102/Add. 1 (2005)); truth commissions are “official bodies set up to investigate a 
past period of human rights abuses or violations of international humanitarian law” (Hayner Priscilla
(1994) “Fifteen Truth Commissions - 1974 to 1994: A Comparative Study,” Hum. Rts. Q.,16 (4); p. 
598); “An official body, often created by a national government, to investigate, document, and report 
upon human rights abuses within a country over a specified period of time.” (Teitel, Ruti (2003) 
“Transitional Justice Genealogy,” Harv. Hum. Rts. J., 16(69); p. 78); “An investigatory body 
established by the state or by dominant (and often dissenting) faction within the State, to determine
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commissions vary in terms of the nature of conflicts they deal with, and the resourees 
available to deal with these eonflicts, as well as in terms of their mandate, procedure, 
eomposition and purpose. Also, the truth eommission has evolved beyond what it was when it 
was first set up as an investigative commission on the “disappeared” by newly elected 
Argentine president, Raul Alfonsin in 1983 to address the legaey of human rights violations 
that oceurred after the end of military rule in that country. This means that it is imperative to 
re-conceptualise the truth eommission to take aeeount of its scope and growth, and to avoid 
any theoretical confusion of its identities and referents.
Indeed, Hayner underseores the growing sophistication of truth commissions, 
admitting to limitations in the definition which she had herself provided in her previous 
writings. She writes: “The definition that I first suggested in 1994 is still often cited, though it 
has some limitations. [...] Thus, there remains a need for more eareful delineation.”'^  ^And, in 
an attempt at addressing the pereeived limitation, Hayner first considers Freeman’s 
definition, which seems to encompass the multifarious ways in which commissions operate."^  ^
Drawing upon it, she proposes that: “A truth commission (1) is focused on the past rather 
than ongoing, events; (2) investigates a pattern of events that took place over a period of 
time; (3) engages directly and broadly with the affeeted population, gathering information on
the truth about widespread human rights violations that occurred in the past, and to discover which 
parties may be blamed for their participation in perpetrating such violations over a specified period of 
time.” (Quinn, Joanna (2001) “Dealing with a Legacy of Mass Atrocity: Truth Commissions in Uganda 
and Chile,” Netherlands Q. Hum. Rts., 23(4); p. 385).
Hayner, Priscilla (2010) Unspeakable Truths: Transitional Justice and the Challenge of Truth 
Commissions 2^  ^ed. (London: Routledge), p. 11.
See Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 18. (“A truth commission is an ad hoc, autonomous, and victim-centred 
commission of inquiry set up in and authorized by a state for the primary purposes of (1) investigating 
and reporting on the principal causes and consequences of broad and relatively recent patterns of 
severe violence or repression that occurred in the state during determinate periods of abusive rule or 
conflict, and (2) making recommendations for their redress and future prevention.”)
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their experiences; (4) is a temporary body, with the aim of concluding with a final report; and 
(5) is officially authorized or empowered by the state under review.”"^^
In consideration of these definitional points and also the significant growth of truth 
commissions since the 1990s, the commission may be defined, for this thesis, as a non- 
prosecutorial, participatory, restoration-oriented means of accountability and redress for past 
human rights violations with the following eleven characteristics:
(1) Commission of Inquiry;
(2) Official body of a State;
(3) Victim-centred;
(4) Autonomous from State interference;
(5) Temporary body;
(6) Focuses on relatively recent past and future events;
(7) Focuses on human rights and humanitarian norms violations;
(8) Focuses on systematic and widespread abuses;
(9) Exercises jurisdiction territorially;
(10) Created in connection with démocratisation process; and,
(11) Mandate finishes with Final Report.
These eleven conceptual components of the truth commission are critically analysed and 
discussed in section 2.2 below.
2.2 Analysis of Defining Characteristics of a Truth Commission
2.2.1 Commission of inquiry
Hayner, Priscilla (2010) Unspeakable Truths: Transitional Justice and the Challenge of Truth 
Commissions 2'^  ^ed. (London: Routledge), pp. 11-12.
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A truth commission is primarily an official commission of inquiry with the primary task of 
investigating past human rights violations, and issuing recommendations on measures to 
avoid the repetition of these violations/^ It is an official body of a state, though it is 
generally but not always peopled by the staff provided by that state/^ Although truth 
commissions share their name with several other international commissions of inquiry^  ^
which are often established to investigate grave breaches and other serious violations of 
international humanitarian and human rights law,^  ^ they differ from these types of 
investigative commissions in their immediate purpose, method and periods of establishment.
For instance, a truth commission by contrast generally investigates the broader patterns of 
violence rather than a particular or individual infi*action of law in transitional societies. In 
other words, unlike other commissions that share the same name, a truth commission frames 
events in a national narrative of acknowledgement and accountability with the goal of healing 
wounds, promoting reconciliation and helping to shape a shared future for the transitional 
societies. "^  ^ In this regard, while contrasting these international investigative commissions
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4): p. 604; Freeman, Mark (2006) Truth Commissions and Procedural Fairness 
(Cambridge: Cambridge University Press), p. 14. See also. Office of the United Nations, High 
Commissioner for Human Rights (2006) Rule-of-Law Tools For Post-Conflict States: Truth 
Commissions (New York, N.Y.; Geneva : United Nations), p. 1.
Mattarollo, Rodolfo (2002) "Truth Commissions." In Bassiouni M Cherif (ed.) Post-conflict Justice 
(Ardsley, N.Y.: Transnational Publishers), p. 307 (emphasising that a truth commission “can be made 
up solely of nationals of the country in question, as happened in Bolivia, Argentina and Chile. It can 
be made up solely of foreigners who are well-known international figures, as occurred in El Salvador. 
Or it can be made up of foreign personalities and nationals of the country in which the investigation is 
taking place, as happened in Haiti and Guatemala.”)
E.g., the 1919 Commission on the Responsibilities of Authors of War and on the Enforcement of 
Penalties; the 1943 United Nations War Crimes Commission; the 1946 Far Eastern Commission; the 
1977 International Humanitarian Fact-Finding Commission established by Article 90 of Additional 
Protocol 1 to the Geneva Conventions of 1949; the 1992 Commission of Experts Established 
Pursuant to Security Council Resolution 780 (1992) to Investigate War Crimes and other Violations of 
International Humanitarian Law in the Former Yugoslavia; the 1994 Independent Commission of 
Experts Established Pursuant to Security Council Resolution 935 (1994) to Investigate Grave 
Violations of International Humanitarian Law in the Territory of Rwanda; the 2005 Report of the 
International Commission of Inquiry on Darfur to the United Nations Secretary-General, Pursuant to 
Security Council Resolution 1564 of 18 September 2004 Geneva, 25 January 2005 to investigate 
reports of violations of international humanitarian law and human rights law in Darfur by all parties.
For a discussion on international humanitarian and human rights law, see section 2.2.7.
Hayner, Priscilla (1996) "International Guidelines for the Creation and Operation of Truth 
Commissions: A Preliminary Proposal," Law Contemp. Prob., 59(4); p. 175.
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with truth commissions in general, Bassiouni noted that these other international 
“investigative eommissions are focused on making an immediate assessment and initial 
reeord of what is occurring. In contrast, truth commissions are foeused on making sense of 
what has happened and establishing somewhat of a permanent eonelusion.”^^
Apart from international eommissions of inquiry, a truth eommission ean also be 
eontrasted with national eommissions of inquiry^^ which equally share the same name, sueh 
as extra-eurial inquiries, standing inquiries, coroners and medieal examiners’ inquiries, ad 
hoe multilateral human rights-related eommissions of inquiry and other offieial commissions 
of inquiry, which are established nationally but are usually judge-based, with a foeus on 
isolated ineidents that may or may not necessarily have a human rights dimension/^
And, whereas a truth commission is generally linked to the proeess of a politieal 
transition^^ in order “to demonstrate or underseore a break with a past reeord of human rights 
abuses, to promote national reeoneiliation, and/or to obtain or sustain political legitimacy,”^^  
these national eommissions of inquiry, whieh are akin to a truth commission in their 
nomenclature are not usually conneeted with any demoeratie transition during their periods of 
operation.
Bassiouni, Cherif (2002) "Accountability for Violations of International Humanitarian Law and Other 
Serious Violations of Human Rights," in M. Cherif Bassiouni (ed.) Post-Conflict Justice (Ardsley, N.Y.:
Transnational Publishers), p. 31 (emphasis included).
E.g., Kenya National Commission on Human Rights which is bestowed with power to conduct 
investigations -  at its own initiative -  into human right violations in Kenya (see Article 16(1), Kenya
National Commission on Human Rights Act, 2002, No. 9 of 2002,
<http://www.knchr.org/dmdocuments/knhcr_Act.pdf>
For an analysis of differences between these various investigative bodies and truth commissions, 
see Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), pp. 40-69.
Freeman, Mark & Hayner, Priscilla (2003) “Truth-Telling,” Reconciliation After Violent Conflict: A 
Handbook (Stockholm: Institute for Democracy and Electoral Assistance), p. 128.
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); p. 604; see also, Vasallo Mark (2002) “Truth and Reconciliation Commissions: General 
Considerations and a Critical Comparison of the Commissions of Chile and El Salvador,” U. Miami 
inter-Am. L. Rev., 33(1); p. 157.
38
A democratic transition may be defined as “a movement away from violence, and a 
movement toward (liberal) democratic statehood.” ®^ The type of violence a truth commission 
deals with relates to violent acts of international proportion such as genocide, crimes against 
humanity, war crimes, cruel, inhuman and degrading treatment or punishment, 
disappearances, wanton killings, abductions, large-scale rape and torture, rather than ordinary 
violent acts such as street crime, caijacking, robbery, theft, drug trafficking, kidnapping, 
assaults, and social violence, such as interpersonal arguments, spouse and child abuse, sexual 
harassment of women and children, some of which may be handled by any of these national 
commission of inquiry. For instance, Ratner points out that the democratic governments that 
replaced repressive regimes, in Argentina, Chile, and Peru established truth commissions and 
not national commissions of inquiry to deal with the level of violent acts committed there, 
adding that this can also be “best exemplified by the experience of El Salvador, South Africa, 
Guatemala, and Sierra Leone, [where] truth commissions have emerged fi"om a political 
agreement aimed at resolving a civil confiict.”^^
To illustrate the distinctions further, in contrast to the wide-ranging inquiries into the 
origins of violence and responsibilities undertaken by truth commissions during political 
transition, the US national commission of inquiry established by US Congress to determine 
the impact of Executive Order 9066 on Japanese-Americans during World War II for 
instance, is not a truth commission even though it investigated the wartime rights-based 
activity of the government of the United States, just like a truth commission often does. The 
reason for the exclusion in this instance is because this US national commission was not set 
up as part of a democratic change or a political transition and also because the focus of
Aolain, Fionnuala & O'Rourke, Catherine (2010) Gendered Transitional Justice and the Non-State 
Actor (Transitional Justice Institute: University of Ulster), p. 3.
Ratner, Steven et ai (2009) Accountability for Human Rights Atrocities in international Law: Beyond 
the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 261.
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activity of this commission was on a narrow objective of deciding the eligibility of particular, 
rather than general, victims for compensation/^
Similarly, the commission of inquiry set up by the Indian government in 1985 under 
section 3 of the Commissions of Inquiry Act, 1952, to investigate the allegation of organised 
violence which took place in Delhi following the assassination of former prime minister, 
Indira Gandhi was also not a truth commission because it was not set up as part of a 
democratic change or political arrangement/^ By the same token, the commission of inquiry 
set up in Rwanda before the country erupted in violence in April 1994 and which enjoyed a 
certain degree of official recognition at the time, was also not a truth commission/"^ In the 
case of this Rwanda commission, it was not even created by the national government, but was 
instead created by “international nongovernmental organizations, responding to a request by a 
coalition of Rwandan human rights organizations.”^^
Similarly too, another Rwandan commission of inquiry, set up to determine the alleged 
role of France in the 1994 genocide in Rwanda, also does not qualify as a truth commission.
See Commission on Wartime Relocation and Internment of Civilians, established in 1980 and 
ended its inquiry in 1983 with a report following which a Civil Liberties Act of 1988 (expired 1998) was 
passed by Congress to provide a Presidential apology and symbolic payment of $20,000.00 to each 
Japanese American victim of this internment. For assessment of the US government’s redress 
provided through this Commission to American citizens and permanent resident aliens of Japanese 
ancestry who were forcibly evacuated, relocated and interned during WWII, see Gott, Gil (1998) “A 
Tale of New Precedents: Japanese American Internment as Foreign Affairs Law,” B.C. L. Rev., 40(1); 
pp. 179-274; Robinson, Greg (2001) By Order of the President: FDR and the Internment of Japanese 
Americans (Cambridge: Harvard University Press); Committee on Wartime Relocation and Internment 
of Civilians, Committee on Internal and Insular Affairs, 102"^ Congress, personal Justice denied 
(Comm, Print 1992).
^For more information about this commission of inquiry, see Witness84, “Misra Commission Report,” 
available at: http://www.witness84.com/reports/misra/. Accessed 13/11/07.
i.e. International Commission of Investigation on Human Rights Violations in Rwanda established 
by a federation of four international non-governmental organisations (NGOs) known as the Liaison 
Committee of Association in Defence of Human Rights in Rwanda (CLADHO). It was tasked to 
investigate human rights violations between October 1990 and the time of the commission’s operation 
(1993). The members of Members of CLADHO involved in the setting up the Commission were: 
Human Rights Watch (New York), The International Federation of Human Rights (Paris), International 
Center of Human Rights and Democratic Development (Montreal), Interafrican Union of Human 
Rights (Ouagudou, Burkina Faso). (Justice in Perspective website, uri: 
http://www.justiceinperspective.org.za/index.php?option=com_content&task=view&id=25&ltemid=61) 
Accessed 14/08/08.
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4) p. 629.
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due in part to the narrow remit of its operation/^ As stated above, a truth commission is 
concerned not only with the investigation of individual cases but also the broad causes and 
eonsequenees of the past violations. Freeman explains that those commissions of “[i]nquiries 
that do not seek to provide an overarehing narrative of the historical periods under 
consideration are not truth commissions.”^^
This means that the various less formalised commissions of inquiry, such as those 
established by non-governmental organisations (NGOs) or locally based proeesses may not be 
eategorised as truth commissions since such commissions of inquiry are not usually 
established in eonnection with demoeratie change or as part of a political transition; and in 
addition, their records of findings are usually private and are not public property like those of 
a truth commission.
Other official commissions of inquiry which are considered to have fallen outside the 
parameters of the eonceptual nature of the truth commission explained above, and whieh 
therefore may not be called truth commissions conceptually, inelude the following:
(i) The UK’s Stephen Lawrenee Inquiry into the murder of a black teenager, Stephen 
Lawrence in South London on 22 April 1993, was not a truth commission because the 
Inquiry only looked “into matters arising from the death of Stephen Lawrence, in 
order particularly to identify the lessons to be learned for the investigation and
Although this Rwandan Commission of inquiry commission worked for almost two years, taking 
testimony from as many as 638 witnesses, including survivors and perpetrators of genocide in the 
manner of a truth commission process, the term of reference of this commission was specific in that it 
focused primarily on the specific role of France in the genocide that occurred in Rwanda and how this 
had affected the country. It was not about investigating pattern of any alleged widespread or 
instances of abuse by France, it was about investigating a particular incident which was limited in 
scope and authority. The 500-page Report of this Rwandan Commission of inquiry was presented to 
the Rwandan President Paul Kagame in November 2007 and was made public in July 2008. It indeed 
implicated French government in the genocide and it named certain French military leaders, diplomats 
and politicians including late Francois Mitterrand, then President, and Dominique de Villepin, the 
former Prime Minister among others that it said were complicit in the genocide and should be 
prosecuted. (See, BBC News, (online) at: http://news.bbc.co.Uk/1/hi/world/africa/7542418.stm 
Accessed on Tuesday, 5 August 2008.
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 15.
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prosecution of racially motivated crimes”^^  and as it was not established as part of a 
democratic change or political transformation to investigate any broad pattern of state 
abuses nationally.
(ii) The Greensboro “Truth and Community Reconciliation,” set up by a non­
governmental body in the United States may not be considered a truth commission 
conceptually, even though it bears the title of a truth commission. This is because the 
body was not set up by a national government as part of a democratic change and its 
mandate was narrow, as it was required to investigate only the “context, causes, 
sequence and consequence of the events of November 3, 1979,”^^  mainly in the 
neighbourhood of Greensboro.
(iii) Rivers State’s “Truth and Reconciliation Commission,” set up by a state government 
in Nigeria, does not appear to fit the parameters of a truth commission as it was not 
set up at the national level by the Federal Government of Nigeria.^® It is worthy of 
note that Nigeria is a federal entity in which the powers of the government are divided 
between a government for the whole country and governments for parts (or states) of 
the country, where there are 36 parts and each part, though legally independent within 
its own sphere, is a constituent territory of the Federal Republic of Nigeria. Of course.
“A Summary of The Stephen Lawrence Inquiry” (Cm 4262-1): Report of an Inquiry” by Sir William 
Macpherson of Cluny Presented to Parliament by the Home Secretary February 1999 available on the 
Internet at http://www.law.cf.ac.uk/tlru/Lawrence.pdfAccessed on 04/08/08).
The Truth and Community Reconciliation was set up by an independent non-governmental body of 
seven people in response to the unresolved questions surrounding the massacre that took place in a 
Black neighbourhood of Greensboro, North Carolina, on November 3 ,1979 for the purpose of healing 
transformation for the community. The incident involved members of the Ku Klux Klan and American 
Nazi party who killed five people and wounded 10 others as activists gathered in a Black 
neighbourhood for a Death to the Klan rally and a conference for racial, social, and economic justice 
in Greensboro, North Carolina, on November 3,1979. The Commission released its report on May 25, 
2006. (See, The Greensboro Truth and Reconciliation Commission (online) at 
http://www.greensborotrc.org/about_the_commission.php) Accessed on 14/07/08.
The Rivers State governor, Rotimi Amaechi established, at the end of November 2007 a Truth and 
Reconciliation Commission with a view to “identifying discontent, grievances, immediate and remote 
causes of killings, kidnapping and other ills like cultism and intra-cult wars” in the area. The 
Commission which began public hearing on June 2 2008 is localised to Rivers state and has no 
Federal government of Nigeria input. (Ahamefula, Ogbu (2008) “Nigeria: As Rivers Reconciliation 
Commission Continues Sitting,” Th/s Day (Lagos), 10 June.
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this Rivers State’s eommission shared with the truth eommission the over-arehing 
goal of ascertaining the truth about alleged human rights abuses committed by the 
militants in the Niger Delta area of Rivers State, but in spite of its restorative 
component, it might still not be a truth commission. In this particular instance, the 
eommission seemed to resemble a prototype standard eommission of inquiry often set 
up in response to particularly urgent issues or eoncems.^^
To expound on this further, Nigeria, like the United States for example, is a 
state for the purposes of international law, for the United Nations, and dealings with 
other UN Member States, whereas Rivers State is just an arm of Nigeria within the 
Federation, with limited geographical and political power of its own, though it ean 
exercise certain limited local jurisdictions but within the Federation. The situation 
here ean be viewed in a broader context. For instance, in 2005, a Divisional Court in 
the United Kingdom was called to determine whether Diepreye Alamieyeseigha, a 
Governor of another state in Nigeria, Bayelsa State, enjoyed immunity in a case 
involving criminal charges of corruption.
The Court in its determination first considered a certificate from the British 
Foreign and Commonwealth Office affirming that “Bayelsa State is a constituent 
territory of the Federal Republic of Nigeria” and that the individual Governor “is not 
to be regarded ... as Head of State of the Federal Republic of Nigeria” and that this 
was “decisive evidence that Bayelsa State is not entitled to State Immunity and that 
the claimant is also not so entitled.” However, in denying Diepreye Alamieyeseigha 
the immunity, the Court took aeeount of the lack of legal capacity of Bayelsa State to 
enter into international relations and “other possible relevant factors”, such as the
For analysis of the differences between this type of commission of inquiry and truth commission, 
see Freeman, Mark (2006) Truth Commissions and Procedurai Fairness (Cambridge: Cambridge 
University Press), pp. 22-23 (noting at p. 23, that similar types of commission of inquiry “in their 
particular contexts, ... resembled something older and more familiar: standard commissions of inquiry 
into public controversies”).
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functions entrusted to the UN Member State and the views of the Federal judiciary/^ 
This thus underlines the point about the Rivers State’s Truth and Reconciliation 
Commission that it may not, by concept, be considered a truth eommission.
(iv) The Algerian ad hoc committee established in September 2003 to “investigate the 
thousands of cases of persons who were “disappeared” during the civil strife of the 
1990s and who remain unaccounted fbr”^^  was not a truth eommission. As Freeman 
notes, “[a]lthough the Algerian government periodically described the committee as a 
truth eommission, and although the mandate of the committee largely conformed to 
that of a truth eommission, it is not broadly viewed as sueh, either domestically or 
internationally.
(v) Scotland’s First Poverty Truth Commission established in March 2009 by the Church 
of Scotland Priority Areas and Faith in Community Scotland in cooperation with grass 
roots organisations, may not enjoy the status of a truth eommission. Although it was 
called a truth commission, nomenclature does not determine the basis for 
categorisation as a truth eommission.^^ Besides, the objective of this eommission was 
simply to allow the most disadvantaged people from Glasgow and its surroundings to 
come to the City Chambers to tell politicians about their life experiences and to secure 
a commitment to narrow the social divide between the rich and poor.^^
R (on the application of Alamieyeseigha) v Crown Prosecution Service [2005] EWHC 2704 (Admin), 
Case No: CO/9133/2005, paras, 6, 40, and 40-48.
^^Human Rights Watch (2003) Truth and Justice on Hold: The New State Commission on 
“D/sappearances” Vol. 15 11(E) (New York: Human Rights Watch), p. 2.
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 21.
See Abrams, Jason & Priscilla, Hayner (2002) “Documenting, Acknowledging and Publicizing the 
Truth,” in Bassiouni M. C. (ed.) Post-conflict Justice (Ardsley, N.Y.: Transnational Publishers), p. 283 
(noting that generally, truth commissions have been “[r]effered to by a variety of names, such as 
investigatory commissions or commissions of inquiry, these are official or quasi-official bodies set up, 
usually for a limited period of time, to investigate a period of human rights abuses and to report 
publicly on their findings.”)
See “Scotland's First Poverty Truth Commission,” available at: 
http://www.povertyinitiative.org/tcscotland.
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In a nutshell, the various parliamentary inquiries and congressional investigative committees 
whieh are usually established to investigate an event of major public eoneem or a 
controversial public policy issue by the executive or legislatures in many jurisdictions around 
the world, for instance in the United Kingdom,^^ United States,^  ^Honduras,^^ and Brazil,^^ to 
name a few, do not fulfil the parameters of truth eommissions and may therefore not be 
considered to be truth commissions. Although the activity of many of these eommissions of 
inquiry or investigatory committees may not involve judicial proceedings, since they are 
occasionally set up to investigate a particular event or series of events rather than a broad 
pattern of events, and there is the fact that they often do not make decisions on the steps to be
E.g. the British Privy Counsellor Committee of Inquiry set up 15 June 2009 to look into the Iraq 
conflict; the Hutton Inquiry set up 21 July 2003 to look into the death of British Ministry of Defence 
(MOD) scientist, Dr David Kelly following the apparent suicide of the scientist, the Bichard Inquiry set 
up 18 December 2003, chaired by Sir Michael Bichard, to look into issues arising from the Soham 
murders, the Butler Inquiry set up 3 February 2004, to review intelligence on weapons of mass 
destruction; Dunblane School Inquiry (set up 21 March 1996); Child Abuse in North Wales Inquiry (set 
up 20 June 1996); Bloody Sunday Tribunal of Inquiry (set up 19 January 1998); Harold Shipman 
Tribunal of Inquiry (set up 23 January 2001); Lord Widgery’s Bloody Sunday Inquiry or Report of the 
Tribunal Appointed to Inquire into the Events on Sunday 30 January 1972 “which led to loss of life in 
connection with the civil rights procession in Londonderry on that day.” (1971-1992, London: HMSO), 
H.C. 220) para 10; ‘Saville’ Inquiry established on January 29, 1998 in the run-up to the Good Friday 
agreement (i.e. Agreement Reached in the Multi-Party Negotiation, 37 ILM 751 (1980) and following 
Widgrey’s by the British Government following pressure from families involved in the events who 
believed that the original inquiry into the events of Bloody Sunday -  the Widgery Inquiry -  had not 
uncovered the truth about the events. (The report was published on 15 June 2010, gulping more than 
£180 million— Hansard HC Column 951, 8 July 2009); Report of the Committee of Privy Counsellors 
appointed to consider authorised procedures for the interrogation of persons suspected of terrorism 
(1972, London: HMSO), Cmnd. 4901 (“Parker Report”); Report of the Committee of Inquiry into Poiice 
Interrogation Procedures I Northern Ireland (1979, London: HMSO), Cmnd. 9497 (“Bennett Report”); 
Sir Kenneth Bloomfield, “We Will Remember Them: Report of the Northern Ireland Victims 
Commissioner” (Belfast: HMSO. The Stationery Office, April 1998). See generally, Gay, Oonagh
(2009) Investigatory Inquiries and the Inquiries Act 2005 (HCL Research Paper, SN/PC/02599,18 
June, 2009).
E.g., Warren Commission set up in November 29, 1963 to inquire into President Kennedy's 
assassination and the surrounding circumstances.
E.g. “National Commissioner for the Protection of Human Rights in Honduras” a commission of 
inquiry undertaken by the National Commissioner for the Protection of Human Rights in Honduras in 
1993 regarding disappearances in that country (Justice In Perspective - A website on Truth, Justice 
and Reconciliation in Transition, UrI:
http://www.justiceinperspective.org .za/index.php?option=com_content&task=view&id=69&ltemid=145
E.g., a private commission of inquiry carried out under the auspices of Archbishop of Sao Paulo 
and the World Council of Churches. The activity of this Brazil’s commission of inquiry was “carried out 
by a volunteer team under the direction of church organisations. It documented every single abuse of 
the military regime from official records of the regime between 1964 and 1979, culminating in the 
publication of a report called, Brazil: Nunca Mias (Never Again) in 1985.” (Cohen, Stanley (1995) 
“State Crimes of Previous Regimes: Knowledge, Accountability, and the Policing of the Past,” Law & 
Soc. Inquiry, 20(1), p. 16.
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taken after their findings, they may not be regarded as full-fledged truth commissions. To 
underline this point, Barnett and Jago remark that such "Commissions of inquiry may be 
established by the government to examine and report on particular issues, often culminating 
in a change in the law.^  ^ Expressing a similar view, Bradley & Ewing remind that the tasks 
of such commissions, some of which, at times, may be judicial in nature are mainly to:
[Ijnvestigate certain allegations or events with a view to producing an authoritative aeeount of the 
faets, attributing responsibility or blame where it is neeessary to do so. Tribunals of inquiry do not 
make deeisions as to what aetion should be taken in the light of their findings of faet, but they may 
make reeommendations for such action. The ehairman is normally a senior judge, assisted by one or 
two additional members or expert assessors.^^
Compared with the reasons for the establishment of a truth eommission, the need for 
eommissions of inquiry or investigatory eommittees often arises, for instanee, due to the 
publie desire for a procedure whieh avoids the formality of the courts; the need, in 
implementing a new social policy, for the speedy, cheap and deeentralised determination of 
many individual eases; and the need for expert and speeialised knowledge on the part of the 
tribunal, whieh may include not only lawyers but also other professionals with relevant 
experienee. And again, beeause the seope of their inquiries are always speeifie, narrower and 
do not touch deeply on the broader issues of soeietal reeoneiliation and institutional 
transformation, these sort of eommissions do not fulfil the defining parameters of truth 
eommissions and may not be considered truth eommission even if they have the title of truth 
commission appended to their names. Thus, for example, unlike commissioners of a truth 
eommission, judges are often appointed to conduet these sorts of publie eommissions of
Barnett, Hilaire & Jago, Robert (2011) Constitutional & Administrative Law, 8 ed. (Miiton Park, 
jingdon, Oxon; N 
Bradley, Wilfred 
Longman), p. 683.
Ab ew York: Routledge), p. 390 (emphasis added).
& Ewing, Keith (2003) Constitutional and Administrative Law 14*^  ed. (Harlow:
4 6
inquiry, and, at times these judges are assisted by one or two additional members or expert 
assessors/^
By way of illustration, unlike proper truth eommissions, such types of commission in 
Britain are often granted the powers of the High Court (in England and Wales or, in Seotland, 
of the Court of Session) to examine witnesses and require produetion of documents. And 
when a person summoned as a witness fails to attend or refuses to answer any question which 
such public commissions of inquiry have the power to ask, the ehairman of the inquiries may 
even report the matter to the High Court or Court of Session for inquiry and punishment as a 
contempt of Court.^ "^  For example, in Attorney-General v Mulholland and Foster, two British 
journalists, Brendan Joseph Mulholland of the Daily Mail and Reginald William Foster of the 
Daily Sketch, were in 1963 senteneed to six months in prison for refusing to diselose their 
sourees in their stories about the Vassall spy case to a publie inquiry set up by the British 
government to inquire into the eircumstanees in whieh offenees under the Offieial Seerets 
Aets were eommitted by an official.^^
For more discussion of this point, see generally Barnett, Hilaire & Jago, Robert (2011) 
Constitutional & Administrative Law, 8th ed. (Milton Park, Abingdon, Oxon; New York: Routledge), pp. 
836-847 (Tribunals); Craig, Paul (2008) Administrative Law, 6th ed. (London: Sweet & Maxwell), Ch. 
9, pp. 257-301 (Tribunal and Inquiries); Cane, Peter (2004) Administrative Law, 4th ed. (Oxford: 
Oxford University Press), Ohs. 17 & 18, pp. 364-386 (Investigating Complaints) & 387-399 (Tribunals) 
respectively; Bradley, Wilfred & Ewing, Keith (2006) Constitutional and Administrative Law  14**^  ed. 
(Harlow: Longman), pp. 705-724; Gay, Oonagh (2009) Investigatory Inquiries and the Inquiries Act 
2005 (HCL Research Paper, SN/PC/02599,18 June 2009)
^  Bradley, Wilfred & Ewing, Keith (2006) Constitutional and Administrative Law 14**^  ed. (Harlow: 
Longman), p. 711. Likewise, some truth commissions’ mandates sometimes have the power to 
‘summon’ or ‘subpoena’ individuals to testify, see, e.g., s.8 (g) of The Truth and Reconciliation Act 
2000 (Sierra Leone) (“[T]o issue summonses and subpoenas as it deems necessary in fulfilment of its 
mandate”). To date, the following truth commissions have had such subpoena powers: Uganda, 
Chad, Sri Lanka, Haiti, South Africa, Nigeria, Grenada, Timor-Leste, Ghana, Sierra Leone, Liberia, 
and Democratic Republic of Congo. One truth commission, namely, that of Republic of Korea, had a 
power functionally akin to a subpoena power of public commission of inquiry. It could impose a fine of 
up to 10 million Korean won on a person who refused a request to appear before the commission. 
(Freeman, Mark (2006) Truth Commissions and Procedurai Fairness (Cambridge: Cambridge 
University Press), p. 189). But generally, a truth commission usually base its investigation on co­
operation or carrot such as amnesty rather than on the use offeree of law to obtain information.
[1963] 1 All ER 767 at 771, 772; per Lord Denning MR: “It seems to me that, whenever a case 
arises when the interests of justice or of the public require that there should be disclosure and the 
judge so rules, the newspapers must disclose the source of their information; they have no privilege in 
law to refuse. [...jThere is no privilege known to the law by which a journalist can refuse to answer a
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Furthermore, although some of these commissions of inquiry, including extra-curial 
inquiries, standing inquiries and other official commissions of inquiry may possess the 
appellation of the word truth in their names, having the word ‘truth’ attached, as stated above, 
does not qualify them for being called truth commissions. This is because the identity 
mechanism of a truth commission depends on its mission. For instance, the Rwandan truth 
commission established in March 1999 after the tragic genocide of 1994 made unity and 
reconciliation the priority of its mission and hence was named the National Unity and 
Reconciliation Commission {Commission Nationale d ’Unité et de Réconciliation)?^ 
Underlining this point, Mattarollo remarks that:
Sometimes, a commission’s title may indicate a very broad remit such as, for example, the Commission 
of Inquiry into Violations of Human Rights in Uganda, or the Committee on Human Rights in the 
Philippines. In some instances, for example, Chad’s Commission of Inquiry into the Crimes and 
Misappropriations Committed by Ex-President Habre, His Accomplices and/or Accessories, it is the 
explicit role of commissions to investigate acts which constitute criminal offenses.^^
Freeman explains that the definition of a truth commission “is not normative in character. It is 
not a description of what truth commissions should be. It is descriptive only. Its singular aim 
is to improve -  to help make more precise -  our collective understanding of the truth 
commission phenomenon.”^^  The truth commission established by the Sri Lankan
question which is relevant to the inquiry, and is one which, in the opinion of the judge, it is proper for 
him to be asked.”
See Article 3(i), Law N° 03/99 of 12/03/1999 Establishing the National Unity and Réconciliation 
Commission [Rwanda], 03100,12 March 1999] (“to organise and oversee National Public debates 
aimed at promoting National Unity and reconciliation of Rwandese.”). See also Clark, Natalya (2010) 
“National Unity and Reconciliation in Rwanda: A flawed Approach?” Journal of Contemporary African 
Studies, 28(2): P- 137 (emphasising that “the {Rwandan] government has adopted a comprehensive 
policy of national unity and reconciliation, epitomised by the creation in 1999 of a National Unity and 
Reconciliation Commission (NURC)”).
Mattarollo, Rodolfo (2002) "Truth Commissions," Bassiouni M Cherif (ed.) Post-confiict justice 
^rdsley, N.Y.: Transnational Publishers), p. 309.
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 19.
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government in May 2010 is a typical example as the commission’s name, the Lessons Learnt 
and Reconciliation Commission, is linked to its duty to investigate events in the final years of 
the civil war that ended in May 2009. To that extent, one characteristic of a truth commission 
is thus the broad remit of its investigative capacity. And as Mattarollo has noted above, 
several countries which have considered truth commissions to investigate the legacy of the 
past have named their truth commissions by an array of names and in some cases the word 
truth never appears in their title.^^
The implication of this is that a truth commission, whether its title bears the words 
‘truth commission’ or not, ought to conform to the conceptual components of a truth 
commission, such as there being a broad remit to its investigation. After all, a truth 
commission’s primary role, as mentioned above, is to broadly investigate and publicly report 
on human rights violations and collective violence connected with democratic change or 
political transition.^^ For example, the peace agreement between the government of Sierra 
Leone and the rebel Revolutionary United Front, which required the creation of a truth and 
reconciliation commission shortly after the signing of the agreement on 7 July, 1999 is an 
illustration of the point about the creation of a truth commission being linked with democratic 
change or political transition.^^
For instance, the title of commissions in Chile, El Salvador and Haiti contained the word truth while 
those of Argentina, Uruguay, Bolivia and Sri Lanka did not.
See, Hayner, Priscilla (1996) “Commissioning the Truth: Further Research Questions,” Third Worid 
Q., 17(1); p. 22. On the aspect of a truth commission being connected to or linked with political 
transition, see Steiner, Henry (1997) Symposium on Truth Commissions: A Comparative 
Assessment,: An interdiscipiinary Discussion heid at Harvard Law School in May 1996/ organized by 
the Human Rights Program, Harvard Law School, and the Worid Peace Foundation (Cambridge, MA: 
Harvard Law School Human Rights Program), p. 8; Mattarollo, Rodolfo (2002). "Truth Commissions," 
in Bassiouni M Cherif, (ed.) Post-confiict justice fArdsley, N.Y.: Transnational Publishers), p. 309; 
Quinn Joanna and Freeman, Mark (2003) “Lesson Learned: Practical Lessons Gleaned from inside 
the Truth Commissions of Guatemala and South Africa,” Hum. Rts. Q., 25(4): p. 1124.
See Schabas, William (2004) “Synergistic Relationship: The Sierra Leone Truth and Reconciliation 
Commission and the Special Court for Sierra Leone,” William A. Schabas and Shane Darcy (eds.) 
Truth Commissions and Courts: The Tension between Criminal Justice and the Search for Truth 
(Dordrecht, The Netherlands: Kluwer Academic Publishers), p. 6.
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2.2.2 Official body of a state
A truth commission is a body officially sanctioned, authorised, or empowered by the state in 
which it is set up.^  ^Also, a truth commission is neither a treaty body such as the International 
Humanitarian Fact-Finding Commission (IHFFC)^^ with an international mandate nor a Non- 
Governmental Organisation (NGO)^ "^  with a duty to its funders. In this respect Mattarollo 
remarks that “[wjhile truth commissions fall within the public sector, non-governmental 
organizations (NGOs) do not.”^^  This means that a truth commission is thus an official body 
of a state with normative standing that is required to hold human rights law and humanitarian 
norms violators in that state to account for their violations.^^
That a truth commission is an official body of a state thus emphasises its public nature 
in redressing the legacy of human rights violations in the sponsoring state. And, just like a 
criminal trial, which often provides an appropriately public response in the courtrooms to
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 18; Hayner, Priscilla (2002) Unspeakable Truths: Facing the challenge of Truth 
Commissions. (New York; London: Routledge), p. 14; Hayner, Priscilla (2010) Unspeakable Truths: 
Transitional Justice and the Challenge of Truth Commissions 2"^  ^ (London: Routledge), p. 12.
International Humanitarian Fact-Finding Commission (IHFFC), which was constituted in 1991 
pursuant to Article 90 of the First Additional Protocol to the Geneva Conventions of 1949, is “a 
permanent international body whose main purpose is to investigate allegations of grave breaches and 
serious violations of international humanitarian law.” (see International Humanitarian Fact-Finding 
Commission, “In A few Words,” available at: http://www.ihffc.org/en/aboutus.html Accessed 
04/01/2010).
A non-governmental organization (NGO) “is a not-for-profit, voluntary citizens' group, which is 
organized on a local, national or international level to address issues in support of the public good. 
Task-oriented and made up of people with common interests, NGOs perform a variety of services and 
humanitarian functions, bring citizens' concerns to governments, monitor policy and programme 
implementation, and encourage participation of civil society stakeholders at the community level. They 
provide analysis and expertise, serve as early warning mechanisms, and help monitor and implement 
international agreements. Some are organized around specific issues, such as human rights, the 
environment or health. Their relationship with offices and agencies of the United Nations (UN) system 
differs depending on their location and their mandate. (UN Department of Public Information, “What is 
an NGO?” available at: http://www.un.org/dpi/ngosection/criteria.asp Accessed 04/01/2010
Mattarollo, Rodolfo (2002) "Truth Commissions," Bassiouni M Cherif (ed.) Post-confiict justice 
(Ardsley, N.Y.: Transnational Publishers), p. 295.
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q.,, 16(4); p. 604; Hayner, Priscilla (2001) Unspeakable Truths: Facing the Challenge of Truth 
Commissions (New York: Routledge), p. 14; Orentlicher, Diana, Report of the independent Expert to 
Update the Set of Principles to Combat impunity, UN Commission on Human Rights, 
E/CN.4/2005/102/Add. 1, 8 February 2005; Report of the Secretary-General, The Rule of Law and 
Transitional Justice in Conflict and Post-Confiict Societies, UN Doc. S/2004/616, 23 August 2004, at 
No, 50; Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 18.
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those crimes that are of concern to the public, a truth commission, in like manner, also binds 
the public together as an official body of the state charged with the mandate to publicly call 
the perpetrators of human rights to account in public for the violations they have perpetrated. 
Duff et al underscore this, pointing out that the South African Truth and Reconciliation 
Commission (SATRC) “was designed to bind together members of the state into a public by 
addressing the conflict from which they had emerged.
However, a truth commission may be established by the executive arm of the 
govemment,^^ the legislative arm of the govemment^^ and, at times by a Monarch. Truth 
commissions have also been established by the United N a tio n s .A n d  a truth commission 
can also be set up jointly by two national governments.^®  ^However, being an instrument of a 
state does not necessarily mean that a truth commission is a partisan body, or an agent of 
political machination and administration of the ruling party in that state.Explaining this 
aspect, Abrams & Hayner remark that “[tjhis official sanction imparts authority to the 
commission that is crucial to its ability to carry out its work and to the efficacy of the findings 
and recommendations it issues.” ®^^
Duff, Antony et al (2007) “The Limits of the Criminal Trial: Security, Truth and Reconciliation,” in 
Antony Duff et a! (eds.) The Trial on Thai. Vol. 3, Towards a Normative Theory of the Criminal Thai 
(Oxford: Hart), p. 300.
E.g. Chilean National Commission for Truth and Reconciliation {“Comisiôn Nacionai de Verdad y  
Reconciiiacion’)  established in 1990.
^  E.g. South Africa’s Truth and Reconciliation Commission set up in 1995.
E.g. Morocco’s Equity and Reconciliation Commission (ERC) or instance Equit'e et R'econciiiation 
(1ER), established on January 7, 2004.
E.g., El Salvador’s, Guatemala’s and Timor-Leste’s truth commissions.
^°^For instance, in August 2005, Indonesia and East Timor both set up the first bilateral truth 
commission. Truth and Friendship Commission to investigate crimes against humanity committed 
during East Timor’s vote for independence in 1999.
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 138.
Abrams, Jason & Hayner, Priscilla (2002) “Documenting, Acknowledging and Publicizing the 
Truth,” in Bassiouni M. C. ed. Post-confiict Justice (Ardsley, N.Y.: Transnational Publishers), pp. 283- 
284. See also Hayner, Priscilla (1996) "Commissioning the Truth: Further Research Questions" Third 
Worid Q., 17(1), p. 21 (noting that the official designation of a truth commission “allows the 
commission more power, access to information and protection to undertake investigations, and 
increases the likelihood that its conclusions and recommendations will be given serious 
consideration”): Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: 
Cambridge University Press), pp. 132-155 (discussing that the designation of a truth commission as 
an official body only relates to its duty of serving the needs or purposes of the state like any other
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And, being an official body of the state, a truth commission is usually allocated a 
dedicated fund and does not rely on the patronage of victims or sympathisers to carry out its 
functions. This is a significant factor that separates a truth commission fi*om some other non- 
official bodies such as non-governmental organisations and human rights organisations,^®  ^
whose activities are more or less based on voluntary arrangements, generosities of the public, 
and which depend largely on a certain degree of social relationship being established between 
the victims and sympathisers in order for them to carry out their operations.
So, for a truth commission, the status of being an official body rather than a private 
body thus confers an aura of credibility and acceptability upon it. And in effect, this official 
status serves to ensure its effectiveness as a body providing the account of the broad causes 
and consequences of past atrocities, able to identify and investigate the architects of these 
atrocities with impartiality.^®  ^Also, this official status enables a truth commission to freely 
make its recommendations regarding measures to take in order to deter the future occurrence 
of atrocities, thereby contributing to the overall goals of promoting national unity and 
reconciliation in the society. ^®^
In this respect, Ratner remarks that “the emerging trend suggests that ... [truth 
commissions] will continue to be government-sponsored, although they must not be
organ of the state which enjoys the protection of the state in terms of access to documents and other 
materials useful for the success of its designated work.)
E.g., Service for Peace and Justice in Latin America {Servicio Paz y  Justicia en América Latina, 
SERPAJ) in Uruguay in the 1980s and the Inter-Diocesan Project for the Recovery of the Historical 
Memory {Proyecto interdiocesano para ia Recuperaciôn de ia Memoria Histdrica, REMHI) in 
Guatemala in the 1990s. (see Freeman, Mark & Hayner, Priscilla (2003) “Truth-Telling,” in 
Reconciiiation After Violent Conflict: A Handbook (Stockholm: Institute for Democracy and Electoral 
Assistance), p. 123).
Abrams, Jason & Hayner, Priscilla (2002) “Documenting, Acknowledging and Publicizing the 
Truth,” in Bassiouni M. C. ed. Post-confiict Justice (Ardsley, N.Y.: Transnational Publishers), p. 284; 
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), pp. 14-15; Schabas William (2006) “The Sierra Leone Truth and Reconciliation 
Commission.” in Naomi Roht-Arriaza and Javier Mariezcurrena (eds.) Transitional Justice in the 
Twenty-First Century: Beyond Truth versus Justice (Cambridge: Cambridge University Press) p. 27.
Freeman, Mark (2006), Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), pp.37-40.
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government-controlled.” ®^^ The implication of this is that truth commissions may not be 
established under the authoritative direction or regulation, or control, of a party, group or 
individual. Arguably, it remains an official body of a state in the sense that it is the national 
government that sets it up, publicises its operation and receives its reports at the end of its 
operation. Based on this distinguishing factor, one can separate a truth commission from a 
similar body that may be performing tasks of equal magnitude in a society.
2.2.3 Victim-centred
Another distinguishing characteristic of the truth commission is its victim-centred approach 
in dealing with human rights violations. The primary focus of a truth commission is the 
guaranteeing of victims’ participation in its proceedings against the perpetrators of human 
rights and humanitarian norms violations. ^ ®^ The concept of participation is basic to 
international human rights guarantees, and in partieular, eonstitutes one of the primary 
concerns of the International Covenant on Civil and Political Rights (ICCPR). Thus, for 
example, the United Nations emphasises in various resolutions and declarations the need for 
partieipation of all interested parties in the society, individually or through associations.^^®
Underlining the fundamental significanee of taking into aceount the interests of 
victims and witnesses in dealing with their concerns, Fromm remarks that: “The only 
criterion for the realization of fi*eedom is whether or not the individual actively partieipates in 
determining his life and that of society, and this not only by the formal act of voting but in his 
daily activity, in his work and in his relations to others.”  ^ Moreover, experience suggests 
that it is only through the meaningful participation of members of a community that decisions
Ratner, Steven et al (2009) Accountability For Human Rights Atrocities in international Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 261.
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 17.
See e.g., “Declaration on Social Progress and Development,” G.A. Res. 2542 (XXIV) (1969), Art. 
%c).
Fromm, Erich (1994) Escape from Freedom (New York: H. Holt), p. 300.
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taken on their behalf can achieve practical recognition. However, on definitional issues, the 
coneept of a “vietim” of human rights violations has been rendered as follows:
Victims are persons who individually or eollectively suffered harm, ineluding physical or mental 
injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, 
through acts or omissions that constitute gross violations of international human rights law, or serious 
violations of international humanitarian law. Where appropriate, and in aceordanee with domestie law, 
the term ‘victim’ also includes the immediate family or dependants of the direct victim and persons 
who have suffered harm in intervening to assist victims in distress or to prevent victimization.^*^
Thus, victims are people who are the subject of human rights and humanitarian norms 
violations and they, therefore, encompass four categories, namely, (1) those individuals who 
directly suffer harm; (2) dependents or family of a direct victim who suffer indirectly because 
of the primary victimisation; (3) individuals injured while intervening to prevent violations; 
and (4) collective victims such as organisations or entities.
With regard to the term “perpetrator,” this is widely used in international human 
rights law to describe those individuals who are accountable for violations of human rights 
law and international humanitarian norms. For instance, the United Nation’s Sub- 
Commission on the Protection and Promotion of Human Rights referred to the “Question of
UN General Assembly, Basic Principies and Guideiines on the Right to a Remedy and Reparation 
for Victims of Gross Violations of international Human Rights Law and Serious Violations of 
international Humanitarian Law, A/RES/60/147, Principle 8, 21 March 2006. See also. Rule 85(a), 
ICC Rules of Procedure and Evidence, ICC-ASP/1/3 (2000) (victims are “natural persons who have 
suffered harm as a result of the commission of any crime within the jurisdiction of the Court.”)
Bassiouni, Cherif (2006) “International Recognition of Victims’ Rights,” Human Rights Law Review, 
6(2); p. 256. See also Wilhelm, Verwoerd (2007) Equity, Mercy, Forgiveness: interpreting Amnesty 
within the South African Truth and Reconciiiation Commission (Leuven, Belgium; Dudley, MA: 
Peeters), pp. 144-147 (distinguishing between three categories of victims, namely, primary, 
secondary and tertiary victims, noting that the primary victims are the direct victims of wrongdoing; the 
family and close friends of the primary victims who experienced indirect harm stemming from the 
original harm suffered by the primary victims are the secondary victims; and the tertiary victims are 
other members of community and society who equally suffer injury connected with the original harm to 
the primary victim.)
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the impunity of perpetrators of human rights violations,”  ^ thus indicating a reference to 
those individuals who bear personal responsibility for human rights violations and abuses. 
However perpetrators may be public officials or members of quasi-govemmental or private 
armed groups, or of non-governmental armed movements. Also, perpetrators of rights 
violations may be the direct offenders, or they may be accomplices as well.^^^
In criminal proceedings, it is not the right of the victim which is at stake, but the 
demand of the state for punishment. As Seibert-Fohr argues, “[rjetribution is not necessarily 
exercised in the interest of the particular victim.”^H ence , criminal prosecution, in many 
jurisdictions, particularly the Common Law, does not qualify as civil rights p ro tections.B y  
contrast, a truth commission permits victims to have a direct voice in the process by putting 
them at the heart of its operation, giving them a means to tell their stories on how they have 
been affected by these violations, and sometime have control over the process. With this, the 
aim of a truth commission is to help restore victims’ dignity and self-worth, violated by the 
incredible tragedies suffered at the hands of the perpetrators.^Furthermore, being victim- 
centred requires paying attention to the needs of the victims, thereby giving back to the 
victims some sense of fairness and equality, the right to be heard and recognised, thereby 
ensuring public validation of their traumatic experiences.^For, as Roht-Arriaza observes.
114 UN Doc. E/CN.4/Sub.2/1997/20/Rev.1.
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, 1, C h . 3: “Concepts,” paras. 43-45, p. 88.
Seibert-Fohr, Anja (2009) Prosecuting Serious Human Rights Violations (New York: Oxford 
University Press), p. 208. See also Fletcher, George (1994) “What Is Punishment Imposed for?” 5 J. 
Contemp. Legal issues, pp. 101-116.
Trechsel, Stefan (2006) Human Rights in Criminal Proceedings (Oxford: Oxford University Press), 
p. 42.
Correa, Jorge (1992) "Dealing with Past Human Rights Violations: The Chilean Case after 
Dictatorship," Notre Dame L. Rev., 67(5): pp. 1479-1482.
See Henderson, Lynne (1985) “The Wrongs of Victim's Rights,” Stanford Law Review, 37(4); pp. 
1001-1006.
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“producing testimony about the traumatic events helped channel the vietim’s anger into a 
socially constructive action and provided a form of catharsis.”^^®
Also, the vietim-centred approach of a truth commission is a way of facilitating the 
more accurate establishment of the truth about happenings on the ground in the past, that 
vietims are generally best placed publiely to describe and give an account of, revealing how 
they have been affeeted by the misdeeds of the perpetrators/^^ In the case of eriminal 
prosecution, it is worth pointing out that the struetures and values of the inquisitorial 
approaeh are quite different from those of the adversarial model/^^ Doak remarks that 
victims in an adversarial system of justice are not yet accorded full participation in domestic 
criminal t r ia ls ,not ing that the domestic courts’ proceedings are conditioned to “facilitate 
two parties, and only two parties,” espeeially in common law jurisdictions/^"^ Nonetheless, in 
eertain common law jurisdictions like the US, Canada, the United Kingdom and Australia, 
victims and their families are usually granted the right to participate and to be heard in the 
criminal justice system by the use of Victim Impact Statements/^^
Roht-Arriaza, Naomi (1995) "Punishment, Redress, and Pardon: Theoretical and Psychological 
Approaches," in Naomi Roht-Arriaza (ed.) Impunity and Human Rights in international Law and 
Practice (New York; Oxford: Oxford University Press), p. 19.
Jorda, Claude & De Hemptinne, Jerome (2002) “The Status and Role of the Victim.” In Antonio 
Cassese, Paola Gaeta, and John R.W.D. Jones (eds.) The Rome Statute of the international Criminal 
Court: A Commentary Vol. ii (Oxford: Oxford University Press), p. 1400.
For instance, the criminal proceedings under inquisitorial approach are usually divided into three 
distinct stages: (1) the investigative phase which begins with the collection of information relating the 
facts of the crime when that crime has been reported, (2) the examining stage involves the examining 
judge interviewing all pertinent witnesses, including the family, friends, co-workers and neighbours of 
the accused, and (3) the trial stage when the court then assumes control over the case, effectively 
replacing the prosecutor and the investigating judge. (Merryman, Henry (2007) The Civil Law 
Tradition: An introduction to the Legal Systems of Europe and Latin America, 3"^  ^ed. (Stanford, Calif.: 
Stanford University Press), p. 130.
Doak, Jonathan (2008) Victims’ Rights, Human Rights and Criminal Justice: Reconceiving the Role 
of Third Parties (Oxford: Hart), p. 138.
ibid., p. 245.
A Victim Impact Statement can be written or oral, granting the victim not only an opportunity to 
provide information for the judge to consider at sentencing, but also allowing the victim to articulate 
the pain, anguish, and financial devastation the crime has caused. For instance, in 2001 the UK 
Government introduced Victim Impact Statement (VPS) Scheme in England and Wales, a Victims' 
Advisory Panel in 2003 and in April 2006 the statutory Code of Practice for Victims of Crime was 
equally introduced under section 33 of the Domestic Violence, Crime and Victims Act 2004, setting 
out specified services the victims of crime can expect to receive from the criminal justice system and
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In one sense, this recognition of the victim’s right to personally take part in the 
proceedings of a truth commission, and to an extent in national criminal trials, also reflects 
the victim-centred approach taken by the international and hybrid tribunals, including the 
International Criminal C o u r t / I n  a radically different approach to the other international 
and hybrid tribunals for instance, the Extraordinary Chambers in the Courts of Cambodia 
(ECCC)’s rules indeed allow victims to join prosecutions as civil parties in order to 
participate actively in the proceedings, and receive damages/^^
And, with regard to the ICC, the participation of victims both at the pre-trial stage, 
during the proceedings or at the appeal stage is acknowledged by, and reflected in the ICC’s 
proceedings as well. For instance, the Rome Statute of the Court contains victim-centred 
notions in terms of (1) participation in the proceedings at the discretion of the Court^^ ;^ (2) 
protection of victims and witnesses during Court proceedings^^®; (3) the right to reparations 
or compensation^^®; and (4) a trust fund out of which reparations to victims may be made.^^  ^
Furthermore, in an approach similar to that of a truth commission, victims of rights violations 
can, as mentioned above, send information directly to the ICCs prosecutor, they can request 
the opening of a preliminary investigation, they can appear before the court's pre-trial 
chamber when it deliberates on whether to open a full-blown investigation into a case, and.
allowing the victims of crime to also vent their grief and emotions during the criminal proceeding, thus 
bringing to the fore the long jettisoned emotional and psychological side of law and the legal process.
See generally Siahn, Carsten, et a! (2006) “Participation of Victims in Pre-Trial Proceedings of the 
ICC,” J. Int'l Crim. Just, 4(2); pp. 219-238; Doak, Jonathan (2003) “The Victim and the Criminal 
Process: An Analysis of Recent Trends in Regional and International Tribunals,” Legal Stud., 23(1); 
pp. 1-32.
Extraordinary Chambers in the Courts of Cambodia (ECCC) Internal Rules (Rev.1) Feb. 1 2008, 
Rule 23 “Civil Party Action by Victims,” available at: 
http://www. eccc.gov. kh/engiish/cabinet/fiie Upioad/2 7/internai_Ruies_Revision 1_01-02-08_eng.pdf 
Accessed 27/04/2010. See also, Mydans, Seth (2008) “In Khmer Rouge Trial, Victims Will Not Stand 
Idly By,” New York Times, June 17, p. A6.
Articles 57, 68(3), and 75, the ICC Statute.
Article 43(6), the ICC Statute (envisions the creation of a Victims and Witnesses Unit that provide 
“protective measures and security arrangements, counselling and other appropriate assistance for 
witnesses, victims who appear before the Court, and others who are at risk on account of testimony 
given by such witnesses.”)
™  Article 75, the ICC Statute.
Articles 75 and 79, the ICC Statute.
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most significantly, they can ask to present their position during the trial i t s e l f / I n  The 
Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui case which started on 24 
November 2009 before the ICC, involving the allegation of war crimes and crimes against 
h u m a n i t y , a  large number of victims were allowed to participate in the case. And as of 
November 2009, three hundred and fifty-nine victims were granted leave to participate 
through their legal representatives in the Katanga case alone.
To expound criminal prosecution further, it is noteworthy that apart from the 
proceedings at the ICC, victims’ participation has also found a firm footing in other 
international trials.^^  ^In addition, the rights of victims to take part in the criminal prosecution 
are found as well in various Declarations and Recommendations by the United Nations and 
European countries, and also in the case law of the European Court on Human Rights 
(ECtHR).^^  ^ The significance of victims’ or their relatives’ participation in criminal 
proceedings is by no means uncommon in other jurisdictions, particularly the inquisitorial 
jurisdictions of continental Europe, which, it is considered, treat victims more fairly than in 
common law jurisdictions.
See, Rome Statute of The International Criminal Court Part 6 (The Trial), Article 68(3), “Protection 
of the victims and witnesses and their participation in the proceedings”: “Where the personal interests 
of the victims are affected, the Court shall permit their views and concerns to be presented and 
considered at stages of the proceedings determined to be appropriate by the Court and in a manner 
which is not prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.” 
The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07. 
see Haile, Dadimos (2010) "The Modalities of Victims’ Participation Evolve in the 
Katanga/Ngudjolo Trial," Victims’ Rights Working Group Bulletin, Issue 16, Summer, p. 5. Available at: 
http://www.vrwg.org/English%2016Final.pdfAccessed 28/05/2010.
For example, see generally, Doak, Jonathan (2008) Victims’ Rights, Human Rights and Criminal 
Justice: Reconceiving the Role of Third Parties (Oxford: Hart); Doak, Jonathan (2005) “Victims' 
Rights in Criminal Trials: Prospects for Participation,” J. Law & Society, 32(2); pp. 294-316; 
Tobolowsky, Peggy (1999) “Victim Participation in the Criminal Justice Process: Fifteen Years after 
the President's Task Force on Victims of Crime,” New Eng. J. on Crim. & Civ. Confinement, 25(1); pp. 
21-106; Anderson, John & Woodard, Paul (1985) “Victim and Witness Assistance: New State Laws 
and the System's Response,” Judicature, 68(4); pp. 221-244.
Aldana-Pindell, Raquel (2002) "In Vindication of Justiciable Victims' Rights to Truth and Justice for 
State-Sponsored Crimes," Vand. J. Transnat'i L., 35(5); pp. 1425-1437.
See generally Pizzi, William & Perron, Walter (1996) “Crime Victims in German Courtrooms: A 
Comparative Perspective on American Problems,” Stan. J. int'i L., 32(1); pp. 37-64; Bacik, Ivana et ai 
(1998) The Legal Process and Victims of Rape (Dublin: Irish Rape Crisis Centre); Brienen, Marion & 
Hoegen, Ernestine (2000) Victims of Crime in 22 European Criminal Justice Systems (Nijmegen: Wolf
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Although in the inquisitorial jurisdictions, it is arguable that victims are not usually 
permitted to bring a private prosecution,^^^ this may still be brought by victims for certain 
offences in some countries, notably Germany and Austria. In Germany in particular, an 
aggrieved person may bring a private prosecution in respect of offences such as simple 
assault, trespass, criminal damage to property, stalking, etc., without needing to have recourse 
to the public prosecution o f f i c e . I n  addition, the public prosecutor can at any time take over 
the proceedings, "^^ ® and the court can dismiss the case if it deems the defendant's guilt to be 
negligible.
Similarly, in adversarial jurisdictions, including the United Kingdom, Australia, 
Canada and Nigeria, a private prosecution of a criminal offence could be instituted against a 
suspected offender where the state declines to prosecute either because the evidence is weak 
with no realistic prospect of conviction, or it is not in the public interest to institute criminal 
proceedings because of the strain that the public prosecutors would otherwise face. In the 
United Kingdom, the right to bring a private prosecution in England and Wales for instance, 
is provided for under section 6(1) of the Prosecution of Offences Act, 1985, though this right 
has been whittled down by section 6(2) of the 1985 Act which gives the Director of Public 
Prosecutions (DPP) the power, in certain instances, to take over private prosecution or
Publishing); Ellison, Louise (2001) The Adversarial Process and the Vulnerable Witness (New York: 
Oxford University Press).
While most jurisdictions in Continental Europe (e.g. France, Spain and Belgium) do not make any 
provision for review of a decision not to prosecute by the State (Brienen Marion and Hoegen 
Ernestine (2000) Victims of Crime in 22 European Criminal Justice Systems (Nijmegen: Wolf 
Publishing), p. 1066), others only allow the victim to request a review of the case through official 
channel, usually by superior authority (e.g. Denmark, Luxembourg and Norway) or even by a court 
(e.g. Germany, Portugal and the Netherlands) (Brienen, Marion & Hoegen, Ernestine (2000) Victims 
of Crime in 22 European Criminal Justice Systems (Nijmegen: Wolf Publishing), pp. 1066-1067). 
However, in certain countries of the former Eastern bloc (e.g. Poland), the system of private 
prosecutions in the common law systems is well established. (Erez, Edna & Bienkowska, Ewa (1993) 
“Victim Participation in Proceedings and Satisfaction with Justice in the Continental Systems: The 
case of Poland,” J. Crim. Just., 21(1); pp. 47-60.
German Criminal Procedure Act (Strafprozessordnung, StPO), para 374.
German Criminal Procedure Act (StPO), para 377(2) (“The public prosecution office may assume 
the prosecution by making an express statement at any stage of the proceedings before the judgment 
enters into force. Seeking an appellate remedy shall entail taking over the prosecution.”)
ibid., para 383(2) (“The court may terminate the proceedings if the perpetrator’s guilt is negligible. 
The proceedings may be terminated even during the main hearing.”)
5 9
discontinue it if there is “a particular need to do so, such as where the prosecution is likely to 
damage the interests of justice.” "^^^
The right to prosecute a criminal case as a private citizen may be thought of as 
stemming from the right and obligation which every citizen of a nation has to ensure that 
criminals are punished for their wrongdoings. That is to say, that a criminal act affects 
everybody and not just the victim; this means that everyone is, thus, his brother’s keeper 
when it comes to the laws concerning crime. In terms of outcomes, private prosecutions by 
individuals are mostly unsuccessful, compared to private prosecutions by organisations. On 
the whole, high street stores, and charity bodies such as the NSPCC (National Society for the 
Protection of Cruelty to Children) and RSPCA (Royal Society for the Prevention of Cruelty 
to Animals) frequently exercise the right to bring a private prosecution in England and 
Wales.""
In Scopelight Ltd and Others v Chief Constable o f Northumbria Police and 
Another}^^ in which the appellants sought to recover property including computers, servers, 
memory sticks and mobile phones, seized by the defendants pursuant to a warrant in the 
investigation of contemplated private prosecution, the Court of Appeal stated that “it is well
The CPS Guidance: Private Prosecutions, available online at:
http://www.cps.gov.uk/legal/p_to_r/private_prosecutions/
For a discussion on the pros and cons of the value and scope for individuals to bring private 
prosecutions, see generaiiy Buxton, Richard (2009) “The Private Prosecutor as a Minister of Justice,” 
Crim. L. Rev., 6, pp. 427-432; Parpworth, Neil (2007) “Enforcing Environmental Laws: The Role of the 
Private Prosecution,” J.P.E.L, pp. 327-343; Leigh, L.H. (2007) “Private Prosecutions and Diversionary 
Justice,” Crim. L. Rev., pp. 289-295; Nichols, Matthew (2001) “No One Can Serve Two Masters: 
Arguments against Private Prosecutor,” Cap. Def. J., 13(2): pp. 279-306; Sidman, Andrew (1976) 
“Outmoded Concept of Private Prosecution,” Am. U. L. Rev., 25(3): pp. 754-794.
For example, specific high street stores such as Boots, Tesco, Debenhams, Asda, TK Maxx, 
Wilkinson, B&Q and Superdrug which are reported to have, in the past ten years, launched numerous 
private prosecutions against alleged shoplifters. However, the samples of private prosecution cases in 
England and Wales, see e.g., Whitehouse v Lemon case where, in 1976, the claimant successfully 
brought a private prosecution against the defendant for blasphemy; the Marchioness Riverboat 
Disaster where a number of families unsuccessfully brought a private prosecution for corporate 
manslaughter against the owners of the Riverboat in 1991; the case of Stephen Lawrence mentioned 
earlier (see 2.2.1(i)) where a failed private prosecution was initiated in 1994; the Opera case where a 
Christian group unsuccessfully brought a private blasphemy prosecution against the BBC in 2007 
after the corporation screened “Jerry Springer - The Opera.”
[2010] Q.B. 438.
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recognised that, in addition to the CPS [Crown Prosecution S e r v i c e ] m an y  other bodies, 
public and private, investigate, institute and prosecute crime.” "^^^
On the whole, in the inquisitorial jurisdictions in particular, the victims or their family 
can participate in a criminal trial, without the neeessity of a separate civil proceeding thereby 
allowing them to be heard throughout the proceedings, and to receive restitution and 
compensation. In Portugal for instance, victims can “intervene directly in the adversarial 
investigation proceedings by adducing evidence and requesting the judge to take appropriate 
measures.” "^^  ^ Similarly in France, victims of crimes have standing in criminal trials and can 
institute criminal proceedings on their own.^ "^ ® The French Code of Criminal Procedure 
provides for victims’ participation in criminal proceedings as a partie civile, and affords 
victims specific rights, such as the right to put questions directly to the defendant and 
witnesses.
The Italian Constitution provides that victims may not institute criminal proceedings 
against an accused person,however  the ECtHR in Calvelli and Ciglio v Italy dismissed the
The Crown Prosecution Service is the UK government department responsible for prosecuting 
criminal cases investigated by the police in England and Wales.
Supra, fn 145, per Leveson LJ, at 453. See also Jones v Whalley (2007) 1 AC 63, at 79, per Lord 
Mance: “The right of private prosecution operates and has been explained at the highest level as a 
safeguard against wrongful refusal or failure by public prosecuting authorities to institute 
proceedings.” For situation in Scotland, see Sweeney (Joseph) v HM Advocate (1982) J.C. 70, at 87, 
per Lord Cameron: “I am ... clear that the abandonment of the prosecutions by the Crown in no way 
exciuded the right of a private prosecutor to seek at the hands of this Court the issue of criminal 
letters in his own name.” However, the right to private prosecution in Scotland only covers most 
serious crimes conducted in front of a jury and does not extend to summary procedure (Section 
133(5) of the Criminal Procedure (Scotland) Act 1995 provides that all prosecutions under summary 
procedure shall be brought at the instance of the procurator fiscal and the definition of a prosecutor 
for the purposes of summary proceedings no longer includes a private prosecutor (Criminal 
Procedure (Scotland) Act 1995 s.307(1)). For further details in Scotland, see Leverick, Fiona (2006) 
“Plea and Confession Bargaining in Scotland,” Electronic Journal of Comparative Law, 10(3): pp. 1- 
23.
Legislative Decree No. 35007, art. 4, para. 2, sub-par. 2 (Port.); this was acknowledged by the 
European Court of Human Rights in the case of Moreira de Azevedo v Portugal, no.11296/84, para. 
52, 23 ECtHR, 23 October 1990.
Jorda, Claude & De Hemptinne, Jerome (2002) “The Status and Role of the Victim,” in Antonio 
Cassese, Paola Gaeta, John R.W.D. Jones (eds.) The Rome Statute of the international Criminal 
Court: A Commentary Vol. ii (Oxford: Oxford University Press), p. 1401. See also Acquaviva v 
France, no. 19248/91, paras. 35-37, ECtHR, 21 November 1995.
Article 112 of the Constitution of the Itaiian Republic (Italian: Costituzione deiia Repubbiica 
itaiiana), provides: “The public prosecutor’s office has a duty to prosecute.”
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preliminary objection raised by the Italian government that the injured parties “did not have 
standing ... to have criminal proceedings instituted against third parties.” According to the 
Court, the Italian system offers litigants adequate remedies within the relevant provisions of 
the Constitution, noting that injured parties were entitled to issue proceedings in both the civil 
and criminal courts, saying for instance, that “in cases of death through medical negligence, 
the Italian legal system affords injured parties both mandatory criminal proceedings and the 
possibility of bringing an action in the relevant civil court.”^^^
The participation of victims in criminal prosecution underscores the importance 
attached to it under a truth commission process. Indeed, there are a lot of associated 
advantages in victims taking part in the proceedings in their personal capacity and to being 
kept informed of developments. Victims often desire recognition, acknowledgement and 
some form of personal acceptance in the procedure relating to their case with a view to 
asserting their interests, regaining their dignity and obtaining reparation for the loss, injury or 
damage they have suf f e red . And ,  despite lack of endorsement of the entire project of the 
South African Truth and Reconciliation Commission, the South African commissioner, 
Wynand Malan, in his "Minority Position," even praised the work of the Commission for its 
effectiveness in this regard:
Calvelli and Ciglio v Italy, no. 32967/96, ECtHR 17 January 2002, at paras. 32 and 54 respectively.
Roht-Arriaza, Naomi (1995) "Punishment, Redress, and Pardon: Theoretical andPsychological 
Approaches." In Naomi Roht-Arriaza (ed.) impunity and Human Rights in international Law and 
Practice (New York; Oxford: Oxford University Press), p. 21 (“more formalized procedures, including 
the ability to have an advocate and to confront and question their victimizers, may be more satisfying 
for victims than less formal, less adjudicative model.”); O’Connell, Jamie (2005) “Gambling with the 
Psyche: Does Prosecuting Human Rights Violators Console Their Victims,” Harv. int'i L.J., 46(2): p. 
337 (noting that participation may also restore a victim’s dignity by giving him “a sense of agency and 
capacity to act that the original abuse sapped.”); Danieli, Yael (2006) “Victims: Essential Voices at the 
Court,” Bulletin: Victims Rights Working Group, London, U.K.), p. 6, available at:
http://www.vrwg.org/ACCESS/ENG01.pdf (emphasising that ability victims to participate to actively in 
the proceedings ... may assist victims to take back control of their lives and to ensure that their voices 
are heard, respected, and understood); Herman, Judith (2001) Trauma and Recovery [New ed.] 
(London: Pandora), p. 181 (arguing that “[t]he fundamental premise of psychotherapeutic work [with 
survivors of severe trauma] is a belief in the restorative power of truth-telling.”) See generaiiy, 
Kilpatrick, Dean et ai (1998) The Rights of Crime Victims— Does Legal Protection Make a Difference? 
(Washington DC: US Dept, of Justice).
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In hearings, victims often approached the Commission almost in a foetal position as they came to take 
their seats and relate their stories. They told their stories as they saw them, as they experienced them, as 
they perceived what had happened to them. And as they left their seats, the image was wholly different. 
They walked tall. They were reintegrated into their community. They could re-assume their roles in 
society; they could manage themselves and the world around them again. They were healthy cells of 
the national organism. This too is restorative justice.
The benefits of victims being allowed to participate either in a truth commission process or 
criminal proceeding potentially have an impact even on other victims who are unable or 
unwilling to participate in spite of having the opportunity to do so. For instance, by listening 
to other people talking about their traumatic experiences publicly, either on radio or in other 
media, they too may, by proxy, have their own suffering acknowledged, thereby enabling 
them to achieve restoration. As Wilson observes in the context of the proceedings of the 
SATRC, "individual suffering, which ultimately is unique, was brought into a public space 
where it could be collectivized and shared by all, and merged into a wider narrative of 
national redemption.”^
It is evident fi-om above that there has been a shift in international criminal law and 
standards firom a fundamentally retributive approach to one in which retributive and 
restorative ideals, which obviously underpin a truth commission, coexist in terms of victims’ 
participation in proceedings. To underline this, the UN Declaration on Victims states that the 
judicial process should allow:
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 5, Minority 
Position Submitted by Commissioner Wynand Maian, para. 37 p. 444.
Dannenbaum, Tom (2009) “Crime beyond Punishment,” U. C. Davis J. int'i L  & Poi'y, 15(2); p. 
191.
Wilson, Richard (2001) The poiitics of Truth and Reconciiiation in South Africa: Legitimizing the 
Post-apartheid State (Cambridge; New York: Cambridge University Press), pp. 110-111.
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the views and eoneems of victims to be presented and considered at appropriate stages of the 
proceedings where their personal interests are affected, without prejudice to the accused and consistent 
with the relevant national criminal justice system.*^ ®
This victim-centred approach, for instance, finds resonance with the United Nations General 
Assembly resolutions that deal with the rights of v i c t i m s a n d  the Proposed Guiding 
Principles for Combating Impunity for International Crimes^^  ^ in the England and Wales 
criminal justice system. Likewise, the EU Framework Decision deals with the rights of 
victims, granting them the “right to be heard and supply evidence.”^^® Similarly in the US, the 
Supreme Court majority in the Payne v Tennessee case made clear that it had heard and 
accepted the voices of the victims’ rights movement with respect to the theoretical and 
practical importance of impact information, ruling that the admission of such testimony “did 
not create a constitutionally unacceptable risk of an arbitrary imposition of the death penalty 
and was harmless beyond a reasonable doubt.
Principle 6(b): "Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power," 
UN G.A. ARES/40/34, 29 November 1985. See also. Article 25(3) of the Convention Against 
Translational Organised Crime (echoing the UN Victims’ Declaration); Article 6 of the convention’s 
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children 
(providing that, in appropriate cases, victims of trafficking shall be “assisted to express their views and 
concerns at appropriate stages of criminal proceedings in a manner not prejudicial to the rights of the 
defence.’’); Principle 4 of the UN Principles on the Effective Investigation and Documentation of 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (GARES/55/89) (providing 
that victims and their legal representatives have rights both to be informed and to have access to any 
hearing or relevant information about the investigation, and are entitled to present additional 
evidence.)
^®^E.g., “Basic Principles and Guidelines on the Right to a Remedy and Reparation for Violations of 
International Human Rights and Humanitarian Law,” UN GA, ARES/60/147, 21 March 2006 Annex: 
“reaffirming the principles . . .  including that victims should be treated with compassion and respect for 
their dignity, have their right to access to justice and redress mechanisms fully respected". See also 
11.3: “The obligation to respect, ensure respect and enforce international human rights and 
humanitarian law, includes, inter alia, a State’s duty to: . . .  (c) Provide victims with equal and effective 
access to justice irrespective of who may be the ultimate bearer of responsibility for the violation.”
See ‘Proposed Guiding Principles for Combating Impunity for International Crimes’, in M. Cherif 
Bassiouni (ed.), Post-Conflict Justice (New York: Transnational Publishers, 2002), p. 255. See, in 
particular. Principle 8 (‘A victim’s right of access to justice includes all available judicial, administrative, 
or other public processes under existing domestic laws as well as under international law’).
Art 3, Council Framework Decision of 15 March 2001 on the standing of victims in criminal 
proceedings (2001/220/JHA).
Payne v Tennessee (90-5721), 501 U.S. 808 (1991), at 817.
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As a further illustration of the positive impact of victims’ participation in justice 
proceedings, in a study about the impact of laws and procedures on rape cases in five EU 
member states (Belgium, Denmark, France, Germany and Ireland), and also the impact of the 
legal process on the victims of rape in these EU states, findings were made about a number of 
key advantages for victims’ representation for rape complaints. According to these findings, 
participants with some form of legal representation experienced fewer difficulties in 
obtaining information about case developments; had a clearer understanding in relation to 
their role at trial; reported higher levels of confidence and articulacy when testifying; 
experienced less hostility from the accused persons’ lawyer; and were much more satisfied 
with their overall treatment within the legal process.
To sum up, the participation of victims in a truth commission process is very 
significant not only for a truth commission but also to any other justice mechanisms, whether 
judicial or non-judicial. However, there is a marked contrast between court trial (criminal or 
civil) and a truth commission. For instance, as noted above, some legal systems allow the 
victim to initiate a criminal action but through an official channel such as the prosecutor or 
the judge of instruction. However, in those cases where victims are allowed to initiate 
prosecution, they do not have the right to examine witnesses or appeal decisions in criminal 
cases, though in civil proceedings they can do as they are the moving party who initiated the 
proceedings in the first instance.
Also, in a judicial context, the victims’ participation in criminal trials only takes place 
in terms of finding from the victims any evidence that may assist the courts in establishing 
the guilt of the perpetrators rather than assuage the grief of the victims. That is, the victim’s 
participation is merely to facilitate the conviction of the perpetrator by their serving as a
See Bacik, Ivana et al (1998) The Legal Process and Victims of Rape (Dublin: Irish Rape Crisis 
Centre).
See Bassiouni Cherif (2006) “International Recognition of Victims’ Rights,” Hum. Rts. L. Rev., 6(2); 
p. 239.
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witness to be cross-examined in front of a sceptical audience. The needs of the victims in 
recounting their experience during criminal proceedings are not necessarily being served to 
their advantage as the courts are not there to share victims’ pain or anguish. And as Dembour 
and Haslam points out, “story-telling [by the victims] can only take the form of giving legal 
evidence ... legal requirements may bypass the individuality of the victims, including their 
needs as traumatized persons.”^^ ^
Underlining this point, the Trial Chamber of the International Criminal Tribunal for 
the former Yugoslavia (ICTY) in Prosecutor v Radislav Krstic (Appeal Judgement), declares 
that:
The task at hand is a more modest one: to find, from the evidence presented during the trial, what 
happened during that period of about nine days and, ultimately, whether the defendant in this case. 
General Krstic, was criminally responsible, under the tenets of international law, for his participation in 
them. The Trial Chamber cannot permit itself the indulgence of expressing how it feels about what 
happened in Srebrenica, or even how individuals as well as national and international groups not the 
subject of this case contributed to the tragedy.*®"*
By contrast, under a truth commission, victims’ participation in the process has the potential 
of generating benefits for the victims, helping to restore their dignity and promoting 
psychological healing for the trauma they have su f fe red . In  the context of examining the 
psychological benefits of Rwandan Gacaca Courts’ truth process to the victims, in allowing 
them to tell their stories, Phil Clark remarks that “suspects and survivors often argue that the
^®^Dembour, Marie-Bénédicte & Haslam, Emily (2004) “Silencing Hearings? Victim-Witnesses at War 
Crimes Trials,” Eur. J. Int'l L ,  15(1); p. 154.
Prosecutor v Radislav Krstic (Thai Judgement), International Criminal Tribunal for the former 
Yugoslavia (ICTY), 2 August 2001, para. 2.
Humphrey, Michael (2000) “From Terror to Trauma: Commissioning Truth for National 
Reconciliation,” Soc. identities, 6(1); p. 14.
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opportunity to speak openly at Gacaca about events and emotions concerning the genocide 
has contributed to their personal healing.” He further notes that:
In interviews, many guilty suspects claim to have gained a sense of release from feelings of shame and 
social dislocation by confessing to, and apologising for, their crimes in front of their victims and the 
wider community at Gacaca. Many survivors, on the other hand, claim to have overcome feelings of 
loneliness by publicly describing the personal impact of genocide crimes and receiving communal 
acknowledgement of their pain.*®®
The point about the healing potential of the truth commission’s process is that the truth 
commission does not restrict the victims’ testimony to the production of specific evidence in 
order to secure a conviction, but rather the main aim is to allow the victim to tell his or her 
story in his or her terms. Victims are handled with what Minow terms "a tone of care-giving 
and a sense of safety.
However, a truth commission focusing on the victims does not mean that the 
commission deals exclusively with victims to the disadvantage of the rights of the 
perpetrators. Rather, a truth commission pays attention to the perpetrators by offering some 
sorts of protective measure to protect the identity or location of not just the victims but the 
perpetrators who testify during the public hearing. For instance, a useful set of criteria for 
determining eligibility for formal protective measures is found in the mandate of Timor- 
Leste’s Commission for Reception, Truth and Reconciliation (Comissao de Acolhimento, 
Verdade e Reconciliaçâo de Timor Leste (CAVR).^^  ^ Under section 36.1 of its enabling 
document, the Commission was required to:
Clark Phil (2010) "Truth and Reconciliation at a Price," Radio Netherlands Worldwide, 24 August 
available at: http://www.rnw.nl/international-justice/article/truth-and-reconciliation-a-price.
Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after Genocide and 
Mass Violence (Boston: Beacon Press), p. 72.
Commission for Reception, Truth and Reconciliation in East Timor was established in 2001 to 
uncover the truth regarding human rights violations which took place in the context of the political
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[TJtake appropriate measures to protect the safety, physical and psychological well being, dignity and 
privacy of victims and witnesses who are to appear before the Commission. In so doing, the 
Commission shall have regard to all relevant factors, including age, gender, health and the nature of the 
crime, in particular, but not limited to, where the crime involves sexual or gender violence or violence 
against children or where there exists a credible threat against the safety of a victim or witness.^^^
Similarly, the South African Truth and Reconciliation Commission had a protection 
programme and it in fact adopted a number of protective measures for the deponents that 
appeared before it, including the use of ‘safe houses’ and bodyguards, a visible increase in 
community and state policing and other similar measures/^® The victim-centeredness of a 
truth commission is meant to give the victims the platform to express their grief and suffering 
for public acknowledgement while also allowing the perpetrators to respond to the victims’ 
concerns and aspirations, albeit in safe settings quite distinct from court-room trials. Public 
and official acknowledgement of wrongful conduct is what most victims of heinous crimes 
demand first and foremost.
Whereas criminal prosecution focuses attention on perpetrators and tends to regard 
victims as mere informants and witnesses, and exhibits to be called upon at will, which as 
Pizzi has remarked, the adversarial system “turns witnesses into weapons to be used against 
the other,”^^  ^ a truth commission caters for both the victims and the perpetrators alike and, 
“[i]n this way,” writes Cobb, “the telling of a violent story repairs the moral code by
conflicts in Timor-Leste between 25 April 1974 and 25 October 1999 (see UN Transitional 
Administration in East Timor {UUJf\ET)\Regulation 2001/10 on the Establishment of a Commission 
for Reception, Truth and Reconciiiation in East Timor, UNTAET/REG/2001/1013 July 2001, s.3: 
“Objectives and Functions of the Commission.”)
UN Transitional Administration in East Timor (UNTAET): Regulation 2001/10 on the Establishment 
of a Commission for Reception, Truth and Reconciiiation in East Timor, UNTAET/REG/2001/1013 
July 2001, s.36.1 (emphasis in the original).
See Hayner, Priscilla (2002) Unspeakable Truths: Facing The Challenge of Truth Commissions 
(New York; London: Routledge), pp. 245-247.
Pizzi, William (1999) Trials Without Truth: Why Our System of Criminal Thais Has Become an 
Expensive Failure and What We Need to Do to Rebuild it (New York: New York University Press), p. 
197.
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establishing persons in relation to each other within the context of a shared code for 
distinguishing right from wrong.”^^ ^
Of course, for some victims, participation in a public hearing may be fraught with 
emotion. As Smyth points out, in the context of the Northern Ireland situation, 
“[rjemembering ... is a daily torture, a voice inside the head that has no ‘on/off switch and 
no volume control.”^^  ^ So, as in Northern Ireland and other places where people may have 
been traumatically affected by armed conflict, asking them to relive their traumatic 
experiences in all its gruesome detail may be a difficult thing to do in a public setting. In this 
respect, it is important to provide emotional support for victims who may be unable to give 
accurate testimony or may even cut short their testimony on account of being overwhelmed 
with emotion.Moreover, in her study of the plight of rape victims in England and Wales, 
Baroness Vivien Stem had reported that what the victims preferred was getting support and 
acknowledgement: “One of the most important things for a victim is feeling they have been 
believed, ... to have spoken out and to have broken the silence.”^^ ^
During mass atrocities, whole communities may have been affected by the 
perpetrators’ violation, leading to the questions of who did what, when, how and why. In that 
circumstance, a truth commission offering meaningful victims’ participation in the form of a 
public hearing may be the only viable means of addressing these questions. Because under 
adversarial trials, even with victims’ participation, the victims’ testimony will not be shaped 
to achieve therapeutic effect but rather to achieve maximum adversarial effect, thereby
Cobb, Sara (1997) “The Domestication of Violence in Mediation,” Law& Soc'yRev., 31(3); p. 407. 
Smyth, Marie (1998) “Remembering in Northern Ireland: Victims, Perpetrators and Hierarchies of 
Pain and Responsibility,” in Brandon Hamber (ed.) Past Imperfect: Dealing with the Past in Northern 
Ireland and Societies in Transition (Derry/Londonderry, Northern Ireland: INCORE/UU), p. 31.
See e.g., Orentlicher, Diane “Report of the Independent Expert to update the Set of Principles to 
Combat Impunity.” Addendum. Updated Set of Principies for the Protection and Promotion of Human 
Rights through Action to combat impunity. E/CN.4/2005/102/Add. 1, Principle 10(b) (“Social workers 
and/or mental health-care practitioners should be authorized to assist victims, preferably in their own 
language, both during and after their testimony, especially in cases of sexual assault.”
Stern, Vivien (2010) Stern Review of Rape Reporting in England and Wales (London: Home 
Office), p. 101.
placing the victims at the mercy of the perpetrators for questioning or cross-examination/^^ 
And by being placed under the spell of their questioners in an adversarial situation, as Doak 
reminds, victims may “have no opportunity to relay their account before the court using their 
own words, which seems something of an irony given that logic dictates that such an account 
should have a key role to play in arriving at the truth.
But in attempt at addressing the above questions of who did what, to whom and when, 
a truth commission has the potential of providing an avenue for the perpetrators to give an 
account or explanation of their conduct, letting the victims know what has happened in a 
public hearing. Indeed, such a call to account lies at the heart of the truth commission process 
and, unlike in the courtroom, where defendants are free to exercise their right to silence and 
thereby refuse to respond to the call directly, the truth commission process often requires 
active and responsive participation by the perpetrators. And as mentioned above, being 
victim-centred, a truth commission allows the victims to give a heartfelt recounting of their 
traumas while it also gives the perpetrators the opportunity to answer the accusations that 
may be levelled against them and, as a consequence, the perpetrators become meaningfully 
accountable to their victims for the violations committed. The process thus provides a forum 
where perpetrators can account for their past acts in terms of the meaning they themselves 
ascribed to these actions at the time they were engaged in them and this helps achieve the 
communicative objective of victims engaging with offenders in a dialogue about their 
conduct.
It is pertinent to mention that victims suffer both individually and collectively, 
directly and indirectly during any armed conflict or under authoritarian rule. The essence of a 
truth commission in providing the platform for the victims to express their loss and suffering
Pizzi, William (1999) Trials Without Truth: Why Our System of Criminai Thais Has Become an 
Expensive Failure and What We Need to Do to Rebuild it (New York: New York University Press), p. 
197.
Doak, Jonathan (2008) Victims' Rights, Human rights and Criminai justice: Reconceiving the Role 
of Third pahies (Oxford: Hart), p. 138.
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is thus to make the point that the victims are not just a collection of evidential exhibits. The 
victims are human beings who should be involved in any social and political arrangements set 
up to deal with their loss and suffering.
The victim-centred approach of a truth commission, better than that of criminal 
prosecution, involves the victims in a key role in terms of providing them with a forum where 
they can freely exercise the right to truth and participation, and empowering them to 
contribute to the decision-making process as a whole. As Doak points out, truth is often 
obscured through the processes of courts’ case construction and trial a d v o c a c y . I n  general, 
by putting victims at the centre of its operation and allowing both the victims and the 
perpetrators to meet in a safe setting, a truth Commission not only distinguishes itself from 
criminal trials and other less formalised commissions of inquiry, but it also serves a cathartic 
purpose of allowing the victims to give heartfelt account of the trauma they have suffered, 
disappearances they have endured and their outrage at the transgression of the perpetrators.^^® 
Victims’ participation, as stated above, is thus very important and it has been linked to the 
process of enabling victims and offenders to put a past incident behind them and move 
towards reconciliation and healing, aims underpinning the operation of a truth commission.
2.2.4 Autonomous from state interference
A truth commission maintains operational neutrality in the substantive sense of the term by 
conducting its proceedings within its mandate on the basis that it has full control over its 
decisions and does not depend upon the bidding of the state or any other state organ. This
Ibid., p. 264.
^^^Strang, Heather (2002) Repair or Revenge: Victims and Restorative Justice (Oxford: Clarendon 
Press), p. 80.
Bazemore, Gordon & Walgrave, Lode (1999) "Restorative Juvenile Justice: In search of 
Fundamentals and an Outline for Systemic Reform," in Gordon Bazemore and Lode Walgrave (eds.) 
Restorative Juvenile Justice: Repairing the Harm of Youth Crime (New York: Willow Tree Press), p. 4.
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implies the fulfilment of a series of requirement—independence, in particular of the 
executive in terms of parameters such as financial, legal, and operational matters/
For instance, in underscoring the autonomy and transparency of Timor-Leste’s 
CAVR, the UN Transitional Administration established the Commission in 2001 as an 
independent authority, with a requirement that it “not be subject to the control or direction” of 
any cabinet minister or other government official in East Timor/Similarly, the SATRC 
was an institution of the state, and throughout the duration of its operation, the independence 
of the Commission was not compromised in any way by the government officials, including 
the President of the country/
Of course, to achieve success, a truth commission depends on the co-operation of the 
government functionaries in the sponsoring state. Nonetheless, this should not undermine its 
autonomy as its independence from state interference is of utmost importance, not least, to 
demonstrate its own credibility and that of its commissioners, who should be responsible only 
to their own consciences so as to secure public confidence. As the former Director-General of 
the International Labour Organisation (ILO), Sir Wilfred Jenks said in relation to an 
international fact-finding commission conducting an inquiry, just as a truth commission does, 
“key to the successful conduct of such an enquiry is that the members of the commission or 
panel entrusted with the enquiry should serve in their personal capacities and be responsible 
to their own consciences alone.”^^"^ Boraine underscores this point, noting that the South 
African Truth and Reconciliation Commission enjoyed its autonomy, and that the President 
of South Africa, even though he actively supported the Commission, “never did ... intervene
See Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 18.
See UN Transitional Administration in East Timor (UNTAET): Regulation 2001/10 on the 
Establishment of a Commission for Reception, Truth and Reconciiiation in East Timor, 
UNTAET/REG/2001/1013 July 2001, s.2.2.
Boraine, Alex (2000) A Country Unmasked: inside South Africa's Truth and Reconciiiation 
Commission (Oxford; New York: Oxford University Press), p. 262.
Jenks, Wilfred (1967) “The International Protection of Trade Union Rights,” in Eval Luard (ed.) The 
international Protection of Human Rights (London: Thames and Hudson), p. 239.
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and suggest that we should stop what we were doing or do something that we were not 
doing.”^^^
The independence of a truth commission is often delineated by its charter. For instance, 
the South Korea Presidential Truth Commission on Suspicious Deaths (PTCSD) charter 
guarantees independence in the conduct of its investigation and the status of its 
commissioners and staff as provided by The Special Act to Find the Truth on Suspicious 
Deaths. According to Article 9 of the Special Act,
(1) A commissioner shall perform his/her duties independently of any outside direetion or intervention;
(2) A commissioner shall not be removed from her/her offiee against his/her will unless it is very diffieult 
or impossible for him/her to perform his/her duties due to any physieal or mental handicap or he/she is 
sentenced to any punishment.'*^
Thus the important feature of a truth commission is its independence in examining data, 
hearing testimony, and considering contextual circumstances to deal with past atrocities. The 
United Nations High Commissioner for Human Rights, Navanethem Pillay, emphasises that 
“taking a firm and impassioned look into the underlying causes of conflict is a pre-requisite 
for dealing effectively with the legacy of the past and to build or recover communal trust.”^^  ^
In that respect, in order that these functions are not obstructed or interfered with in any way 
by the sponsoring state, it is crucial that “[t]he body conducting the fact-finding investigation 
had to be independent of the government authorities.”^
Boraine, Alex (2000) A Country Unmasked: Inside South Africa's Truth and Reconciliation 
Commission (Oxford; New York: Oxford University Press), p. 263.
Article 9 (“Independence and Status Guarantee of Commissioners”), The Special Act to Find the 
Truth on Suspicious Deaths.
Navanethem, Pillay (2010) “Developing Trust Through Respect for Human Rights,” Address by 
Navanethem Piilay, United Nations High Commissioner for Human Rights - University of Nairobi June 
8, 2010 (United Nations High Commissioner for Human Rights: Office of the High Commissioner for 
Human Rights).
Anonymous (2004) A Hard Journey to Justice: First Term Report by the Presidential Truth 
Commission on Suspicious Deaths of the Republic of Korea (Seoul: Samin Books), p. 60.
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However, during the political transition and/or démocratisation process, there may not 
always be a total break from the past and the rebels in the armed conflict or the elements from 
the previous regime may still have some input in one shape or form in the new arrangement. 
In that regard, it is arguable that the autonomy of a truth commission established under such a 
new arrangement may be compromised, for instance, in terms of limiting the ability of the 
commission to freely uncover and investigate the atrocities committed by the old regime.
Nevertheless, in view of the often overwhelming public support usually enjoyed by a 
truth commission when it is being established, the presence of vigorous and engaging civil 
society, including victims’ and human rights groups, and the influence of international 
opinion that is often exerted prior to its establishment, all ensures that the autonomy of a truth 
commission is potentially protected and may rarely be compromised.
It is noteworthy that, in spite of not having a total regime change in Argentina during 
political transition from military rule to democratic governance, the Argentine truth 
commission, i.e. the National Commission on Disappeared Persons {Comision Nacional 
sobre la Desaparicion de Personas, or CONADEP), set up after the end of military regime in 
1983 to investigate the atrocities carried out by the junta, performed a thorough investigation 
of the past human rights violations in Argentina. For instance the Commission, in actuality, 
described “every detail about the abductions, torture, clandestine imprisonment, and murder” 
that took place during the preceding eight years of the junta that handed power over to the 
then civilian President Raoul Alfonsin.^^®
See Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), pp. 131-155 (discussing the multitude of factors that have to be taken into account 
in assessing the degree of a truth commission’s independence from the state.). Also see. Freeman, 
Mark & Hayner, Priscilla (2003) “Truth-Telling,” in Reconciiiation after Vicient Confiict: A Handbook 
(Stockholm: Institute for Democracy and Electoral Assistance), p. 128 (emphasising the enabling 
factors that are critical in ensuring a successful truth commission.)
Cohen, Stanley (1995) “State Crimes of Previous Regimes: Knowledge, Accountability, and the 
Policing of the Past,” Law & Soc. Inquiry, 20(1 ), p.16.
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Likewise, in spite of a limited mandate and a lack of total regime change during Chilean 
political transition to democracy, the Chilean National Commission on Truth and 
Reconciliation also “described the precise political context and methods of repression used by 
the military regime”^^  ^throughout the inglorious and oppressive rule of the previous regime.
Also, the fact that both the African National Congress (ANC)^^  ^ and the various South 
African opposition partiesexpressed reservations at the findings of the South African truth 
commission -  established to investigate the legacy of apartheid in the country -  when the 
commission published its report at the end of its operation, illustrates the point that a truth 
commission can remain autonomous in spite of it being an official body set up by a new 
government that has taken up power from the ruins of the old regime.
Given the raft of factors mentioned earlier, such as public participation, and an actively 
visible civil society as well as widespread social identification with the victims both 
nationally and internationally, the autonomy of a truth commission is not usually in jeopardy 
even if the surviving rebels in the armed confiict or the elements of the previous regime 
happen to form part of the new democratic arrangement. As stated earlier, the legitimacy of a 
new government usually rests on public support, and the assistance gained from human rights 
organisations and civil liberties groups, both nationally and internationally, in the new 
democratic arrangement. These supports collectively serve to make it difficult for any 
dissidents from a previous regime or elements from the new regime to try and tinker with the 
autonomy of a truth commission. So, the autonomy from state interference is thus considered 
a potent defining characteristic of a truth commission.
Ibid.,
ANC is the ruling part in South Africa since after the end of apartheid era it was the same party that 
set up Truth and Reconciliation Commission (TRC) in 1995.
These various parties in opposition to the ANC include: The National Party, which formed South 
Africa's apartheid government; The Inkatha Freedom Party, the Zulu nationalist organisation which 
was linked to covert police activities in the early 1990s; The Freedom Front, a white right-wing 
organisation formed in the dying days of apartheid by former armed forces chief Constand Viljoen. 
(BBC News, “World: Africa De Klerk Accusations Cut from Report,” Wednesday, October 28, 1998. 
Available online at: http://news.bbc.co.Uk/1/hi/world/africa/202367.stm) Accessed 23/04/08.
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2.2.5 Temporary body
A truth commission is usually set-up for a pre-defined period of time, at the end of which it 
ceases to exist, though after it has submitted the final report of its f ind ingsUnlike  a court 
of law, a human rights commission or a historical research centre which often operates on a 
permanent basis, a truth commission operates for a definite time, and its period of operation 
is usually a function of its terms of reference.
However, how long a truth commission will operate for, may depend on what is 
written in its mandate. In most cases, “a time frame of 1-2 years of operation is generally 
desirable” to enable a truth commission to complete its operation.Nonetheless, the 
mandate for the duration of a truth commission’s work varies considerably as it is not the 
same for each one.
And, while time limits have constrained the work of some truth commissions, others 
had relatively brief durations. As Mattarollo points out, “four commissions—those in 
Argentina, Chile, El Salvador and Haiti—had a mandate lasting a total of nine months. 
Others had a little less time: The Uruguayan Commission had seven months; and others had a 
little more: the Chad Commission had ten months.”^^  ^The South Afiican truth commission 
operated for three years, though the amnesty ruling and reparations processing aspect 
continued; the Guatemalan commission operated for 18 months; and the Peru and Sierra 
Leone truth commissions operated for just over two years.
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); p. 604; Freeman, Mark (2006) Truth Commissions and Procedurai Fairness 
(Cambridge: Cambridge University Press), p. 13.
Freeman, Mark & Hayner, Priscilla (2003) “Truth-Telling,” in Reconciiiation after Vioient Confiict: A 
Handbook (Stockholm: Institute for Democracy and Electoral Assistance), p. 131.
Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif (ed.) Post-confiict justice 
(Ardsley, N.Y.: Transnational Publishers), p. 313.
See Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), pp. 318-325 (providing a chart of truth commissions).
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However, apart from setting out the period of operation for a truth commission, the 
terms of reference also set out the main objectives, which have to be accomplished by the 
truth commission within the temporary time-frame. These objectives which may include, for 
example, the investigation and clarification of the truth about past happenings, and making 
specific recommendations that can help promote and contribute to institutional 
transformation, serve as the guide for the work of a truth commission and also the yardstick 
against which it is assessed after its opera t ion .Idea l ly  the subject matter and scope of 
issues that can be addressed may determine the appropriate duration. And, as Ratner points 
out, resource elements such as “salaries and other time-dependent expenses may require the 
commission to operate for a more limited period.”^^  ^ Nevertheless, as stated before, to 
prolong the life-span of a truth commission or even turn it into a permanent body like the 
court of law would not serve the objectives for which a truth commission was established and 
this may even undermine the basis of its operation.
By contrast, other temporary justice mechanisms such as criminal tribunals, take a 
long period of time to complete their operation, compared to most truth commissions. For 
instance, in the case of the ICTY established in 1993 while the fighting was still under way 
among ethnic groups in the disintegrating Yugoslavia, its first defendant, Drazen Erdemovic, 
sentenced to 10 years' imprisonment in November 1996 for a crime against humanity by the 
Trial Chamber I, was not transferred to the Detention Unit of the Tribunal until 30 March 
1996 from the authorities of the Federal Republic of Yugoslavia (Serbia and Montenegro), 
where he was originally held in connection with a criminal investigation into the war crimes 
committed against the civilian population in July 1995 in Srebrenica and its surroundings.^^^
Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: 
Routledge), pp. 24-31.
Ratner, Steven et ai (2009) Accountabiiity For Human Rights Atrocities in International Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 268.
See Prosecutor v Drazen Erdemovic aka "Piiica Farm" (Sentencing Judgement), iT-96-22-T, ICTY, 
29 November 1996; (2"  ^sentencing judgmeent, 5/3/98, given 5yrs imprinsoment, released 13/8/99).
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The second defendant, Dusko Tadic, did not arrive at The Hague, the venue of trial, until 
April 1995 and his trial did not commence until May 1996. However, the decision convicting 
Tadic of eleven separate crimes against humanity was not handed down until May 1997;^ ^^  
his appeal did not begin until April 1999;^^^and incredibly, after a period of seven years, the 
Appeals Chamber finally issued a decision on the Motion for Review of the Appeal Judgment 
on Allegation of Contempt in July 2002.^ ®^
Furthermore, on 24 February 2010, the same ICTY convened a two-day Conference, 
“Assessing the Legacy of the ICTY,” in The Hague after seventeen years of its existence;^ ®"^  
yet from 29 November 1996, when it handed the first sentence of 10 years' imprisonment to 
Drazen Erdemovict until 10 June 2010 when it delivered its Judgement in the case of Popovic 
et al—a period of 14 years!—very few war crimes perpetrators have been brought to justice, 
even though many cases are still pending.^®^
It is obvious from the above why an alternative solution that might be beneficial to the 
victims is already being sought by a Coalition of non-governmental organisations, victims’ 
associations, associations of victims’ families and individuals in the region. In the report of a 
conference called to deliberate on the mandate of an alternative truth commission (RECOM -  
Regional Commission) being advocated by the Coalition to investigate and disclose the facts 
about war crimes and other serious violations of human rights in the region, it was noted that:
The initiative for RECOM ... represents a response to the limitations of the approach to the truth about 
the conflict past which is directed at the perpetrator. War Crimes trials did not fail to inspire a 
significant public debate on war crimes within or among the countries in the region, nor were they
See Prosecutor v Dusko Tadic (Opinion and Judgment), IT-94-1-T,ICTY, 7 May 1997.
See Prosecutor V Dusko Tadic (Appeal Judgement), IT-94-1-A, ICTY, 15 July 1999.
See Prosecutor v Dusko Tadic (Decision on Motion for Review), IT-94-1-R, ICTY, 30 July 2002; 
given 20ys imprisonment and released on 17/7/08.
See iCTY: Report of the President on the Conference Assessing the Legacy of the ICTY, 27 April 
2010 http://www.icty.0rg/x/file/Press/Events/l00427Jegacyconference_pdt_report.pdf.
For details of the number of cases completed and cases at trial at June 2010, see ICTY: The 
Cases, available at: http://www.icty.0rg/action/cases/4 .
78
accepted as a mechanism of transitional justice that can give a comprehensive explanation of what 
happened and why the war crimes happened/'"^
The implication for a truth commission about the disillusionment felt towards the ICTY by 
RECOM mentioned above is that setting the start and end dates, though with possible 
extensions when necessary,^^^ would reduce the crippling delays and avoid a situation where 
a longer period may derail the operation of a truth commission in terms of losing its hold on 
the public’s attention, making the public lose interest in it/^^ For instance, the Commission of 
Inquiry set up in Uganda in 1986 was given no time limit: it took over nine years before it 
was finished, and by then it had lost the interest and support of the public/^^
2.2.6 Focuses on relatively recent past events
A truth commission focuses primarily on the investigation of violations of human rights that 
have occurred in the recent past, and which have drawn to a close.^ ^® Unlike international 
and national investigatory commissions,^^ ^  which often actively investigate or collect 
evidence during periods of criminality or ongoing human rights violations, a truth 
commission does not normally focus on the current events. Also, unlike investigative
Report of Regional Debate on the Mandate of RECOM: Sixth Regional Forum on Transitional 
Justice, Novi Sad, Vojvodina/Serbla, March 20-21, 2010 - (Review of Opinions, Suggestions, and 
Recommendations Report May -  December 2009), p. 2.
E.g. Liberia’s Truth and Reconciiiation Commission (TRC) was inaugurated in 2006 and it had a 
mandate to for two years, with allowance for additional 3-month extensions up to one year. After the 
mandate finally expired on June 22, 2009, it then released its final report containing findings, 
determinations and recommendations in December 2009 after more than three years of operations, 
(see James-Alien, Paul et ai (2010) Beyond the Truth and Reconciiiation Commission: Transitional 
Justice Options in Liberia (New York: ICTJ).
Hayner, Priscilla (2002) Unspeakable Truths: Facing the Challenge of Truth Commissions (New 
York; London: Routledge), p. 222. See also. Freeman, Mark & Hayner, Priscilla (2003) “Truth-Telling.” 
In Reconciiiation after Vioient Conflict: A Handbook (Stockholm: Institute for Democracy and Electoral 
Assistance), p. 131.
Hayner, Priscilla (2002) Unspeakable Truths: Facing the Challenge of Truth Commissions (New 
York; London: Routledge), pp. 222-223.
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Human 
Rights Quarterly, 16(4); p. 604; Freeman, Mark (2006) Truth Commissions and Procedurai Fairness 
(Cambridge: Cambridge University Press), p. 15.
E.g., the Commission of Experts for the former Yugoslavia (for an international investigatory 
commission) and the UK’s Independent Police Complaints Commission (IPCC) which investigates 
complaints against the police (national investigatory commission).
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journalism which is about enquiring, revealing or unravelling certain particular incidents or 
activities, the mandate of a truth commission typically requires it to investigate and report on 
atroeities that have already occurred in the past.
Although the main aim of a truth commission, as stated above, is to focus on recent 
past events, this is not always the case for every truth eommission. For instance, the Sri 
Lankan truth eommission was set up while the conflict had not ceased.^^  ^ Also the 
Philippines’ truth eommission (Presidential Committee on Human Rights) investigated 
violations committed not only in the past but also future abuses as well.^^  ^ And again, 
Rwanda’s National Unity and Reconciliation Commission {Commission Nationale d'Unité et 
de Réconciliation) investigated both violations that oecurred before it was established and 
while its work was still going on.^ "^^
However, since the techniques and processes of a truth commission are embedded in 
restorative justice prineiples, particularly mediation, arguably, a truth commission established 
during in-fighting amongst the warring parties or when violations are still being committed 
may tend to destroy the impartiality of the mediator’s role that a truth commission is designed 
to have in the first instance. In an interdisciplinary discussion held at Harvard Law Sehool in 
May 1996, Abram Chayes reminded that: “Mediation theory teaches ... that one eannot take
Commissions of Inquiry into the Invoiuntary Removal or Disappearance of Persons (3 
geographically distinct commissions) were established in 1994 by President Chandrika Bandaranaike 
Kumaratunga to investigate cases of “involuntary removals and disappearances” of individuals and 
bring charges against those responsible for their abductions. The final reports were submitted to the 
President in September 1997. (See, Justice and Reconciliation in Transition, A website on Truth, 
URL:
http://www.justiceinperspective.org.za/index.php?option=com_content&task=view&id=50&itemid=96.
The Presidential Committee on Human Rights was established in 1986 to investigate human rights 
violations involving civil or political rights between 1972 and 1986. On the activity of the Committee, 
see Aquino, Beiinda (1995) “The Human Rights Debacle in the Philippines,” in Naomi Roht- 
Arriaza (ed.) Impunity and Human Rights in international Law and Practice (New York; Oxford: Oxford 
University Press), pp. 232-233.
Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif, ed., Post-confiict Justice 
(Ardsley, N.Y.: Transnational Publishers), p. 296. The Rwandan’s National Unity and Reconciliation 
Commission was established in 1999 by the government under Article 16 of the 1993 Arusha Accords 
and is different from a similar body, the International Commission of Investigation on Human Rights 
Violations in Rwanda established by a federation of four international non-governmental organisations 
(NGOs) known as the Liaison Committee of Association in Defence of Human Rights in Rwanda 
(CLADHO).
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sides.”^^  ^ The implication of this is that a truth commission established in the middle of a 
violent conflict may probably involve taking sides, particularly of the government which is 
supposed to take the lead in maintaining impartiality by providing the access to witnesses, 
whether on the government side or on the opposition side and, of course, the resources for the 
work of the truth commission as well.
For a truth commission to operate effectively and perform its assigned role of carrying 
out a complete and impartial analysis of past violations, it is considered that it should rather 
focus its efforts on getting both sides’ stories, and all the facts needed in addressing the 
legacy of the violent past after the end of hostilities.
By establishing a truth commission after the cessation of hostilities or at the end of 
rights violations, this may serve to make a strong impression on people in the sense that a 
society after the cessation of hostilities would have had the benefit of looking back to see 
what has happened, reflected on what ought to have been done after the violations have ended 
and would then have resolved to engage in meaningful dialogue about the way forward. Thus, 
for example, the Democratic Republic of Congo truth commission established in July 2004 to 
address human rights violations that occurred in the country from 1960-2003 while the 
country was still enmeshed in protracted violence, could not achieve much before winding up 
its operation in June 2006 because of this violence.^^^
Zalaquett José observes that, “[i]n the stage of a society’s recovery and reconstruction 
after an abusive regime, a truth commission helps to create a consensus concerning events 
about which the community is deeply divided.”^^  ^ If the hostilities are still going on while a
Quoted in Harvard Law School, Human Rights Program, and World Peace Foundation (1997) 
Truth Commissions: A Comparative Assessment: An Interdisciplinary Discussion (Cambridge, MA: 
Harvard Law School Human Rights Program), p. 69.
See Hayner Priscilla (2010) Unspeakable Truths: TransitionalJustice and the Challenge of Truth 
Commissions 2"  ^ (London: Routledge), pp. 253-254.
Quoted in Harvard Law School, Human Rights Program, and World Peace Foundation (1997) 
Truth Commissions: A Comparative Assessment: An Interdiscipiinary Discussion (Cambridge, MA: 
Harvard Law School Human Rights Program), p. 70.
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truth commission is established the society may not have had that benefit of hindsight to 
work out the best way forward. It is worth noting, that focusing on the recent past does not 
necessarily mean that a truth commission actually covers all of the violent periods in a 
country’s relatively recent past. The scope of coverage for the investigation of human rights 
violations by any truth commission depends on its mandate.
Haiti’s truth commission for instance, was mandated to cover only three years out of 
more years of human rights violations that occurred in the country.^ However as Freeman 
explains, it is more effective for “the prototypical truth commission [to] examine all of the 
key periods of recent conflict or repression, precisely at a moment of transition toward 
ostensibly better times.”^^  ^In certain respects, a focus on the relatively recent past generally 
represents the practice of a truth commission -  the rule -  and is considered a conceptual 
component for it. Of course, as indicated above, there are instances where this rule is 
departed from, but these may be regarded as exceptions. The creation of exceptions may not 
necessarily invalidate the general rule. The argument that “the exception proves the rule” is 
oblivious of the fact that ‘proves’ means tests. Rules are not proved by exceptions “unless the 
exceptions themselves lead one to infer a rule.”^^® This means that the truth commission’s 
general rule of focusing on a recent past still stands, for an exception may not have admitted 
an exhaustive statement like the rule does.
The Haitian National Truth and Justice Commission was established in 1994 by former Haitian 
president Jean Bertrand Aristide "to globally establish the truth concerning the most serious Human 
Rights violations perpetrated between September 29, 1991 and October 15, 1994, inside and outside 
the country and to help to the reconciliation of all Haitians without any prejudice against seeking legal 
action based on these violations.” (Benedetti, Fanny (undated) Haiti's Truth and Justice Commission 
(The Center for Human Rights and Humanitarian Law at Washington College of Law, American 
University, online at: http://www.wcl.american.edu/hrbrief/v3i3/haiti33.htm) Accessed 04/11/07).
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 15.
Fender v St. John-Mildmay [1938] A.C. 1, at 14 {Per Lord Atkin: “I think the substance of these 
judgments is that you must have a general rule, a general tendency to wrong to which there may be 
exceptions. But if the contract has to be applied to an act of social or other relations in which there will 
be generally no tendency to do wrong, though there may be exceptions, the contract will not be 
avoided. A rule is not proved by exceptions unless the exceptions themselves lead one to infer a 
rule”).
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2.2.7 Focuses on international human rights law and humanitarian norms violations
A truth commission usually addresses violations of international human rights law^ ^^  and 
humanitarian norms,entailing offences against the right to life and physical integrity such 
as murder, abductions, disappearances, detentions, torture, ill-treatment, rape, and arbitrary 
arrest and imprisonment. These sorts of offences are, of course, distinguished from other 
structural or economic crimes such as embezzlement, fraud, misappropriation of funds, and 
other non-human-rights crimes. Thus, for example, the SLTRC’s enabling Act^ ^  ^ requires it 
to undertake “an impartial historical record of violations and abuses of human rights and 
international humanitarian law related to the armed conflict in Sierra L e o n e . T h e  Act also 
calls on the Commission to pay particular attention to victims who have “suffered sexual 
abuses as well as ... with child perpetrators of abuses or violations.
Similarly, the Guatemalan truth commission’s mandate requires the commission “to 
clarify with all objectivity, equity and impartiality the human rights violations and acts of
International human rights law refers to “the body of international law aimed at protecting the 
human dignity of the individual. Developed in largest part since World War II, it principally seeks to 
guarantee the rights of persons vis-à-vis their own government, but also protects them to various 
degrees against other actors in the international community that might violate those rights, whether 
guerrilla groups, business entities, or terrorists.” (Ratner, Steven at ai (2009) Accountabiiity For 
Human Rights Atrocities in Internationai Law: Beyond the Nuremberg Legacy Y  ed. (Oxford: Oxford 
University Press), p. 10). See also. Prosecutor v Dragoijub Kunarac, Radomir Kovac and Zoran 
Vukovic (Triai Judgment), IT-96-23-T & IT-96-23/1-T, ICTY, 22 February 2001, para. 470(1) (“Human 
rights law is essentially born out of the abuses of the state over its citizens and out of the need to 
protect the latter from state-organised or state-sponsored violence”).
Humanitarian norms refer to the norms involving “the conduct of armed conflict... and protections 
for individuals during wartime or occupation who are not engaged in hostilities.” (Ratner, Steven at ai 
(2009) Accountabiiity For Human Rights Atrocities in international Law: Beyond the Nuremberg 
Legacy ed. (Oxford: Oxford University Press), p. 10). See also. Prosecutor v. Dragoijub Kunarac, 
Radomir Kovac and Zoran Vukovic (Trial Judgment), IT-96-23-T & IT-96-23/1-T ICTY, 22 February 
2001, para. 470(i) (“Humanitarian law aims at placing restraints on the conduct of warfare so as to 
diminish its effects on the victims of the hostilities”). For a discussion on the origin and the inter-play 
between international human rights law and humanitarian norms, see Borda, Zammit (2008) 
“Introduction to International Humanitarian Law,” Commw. L. Bull., 34(4); pp. 739-748; Iguyovwe, 
Ruona (2008) “The Inter-play between International Humanitarian Law and International Human 
Rights Law,” Commw. L. Bull., 34(4); pp. 749-789; Martin, Forrest et al (2006) “International Human 
Rights and Humanitarian Law: Treaties, Cases and Analysis (Cambridge: Cambridge University 
Press); Bassiouni, Cherif (2005) “Humanitarian Law,” in Dinah L. Shelton (ed.) Encyclopedia of 
Genocide and Crimes Against Humanity Voi. 1 (Detroit; London: Macmillan), pp. 469-476; Bassiouni, 
Cherif (2003) Introduction to Internationai Criminai Law (Ardsley, N.Y.: Transnational Publishers).
The Truth and Reconciliation Commission Act, 2000.
Ibid., Section 6 (1) Part III -  Functions of Commission (italics added).
Ibid., Section 7 (4).
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violence that have caused the Guatemalan population to suffer, connected with the armed 
conflict.”^^  ^ The Charter of the UN-sponsored Commission on the Truth for El Salvador 
{Comision de la Verdad Para El Salvador, CVES) mandates the Commission to investigate 
“serious acts of violence”^^  ^ which, as Buergenthal explains, are defined in terms of the 
international human rights law and international humanitarian norms included in the 
International Covenant on Civil and Political Rights (ICCPR) and the American Convention 
on Human Rights, as well as violations of the Geneva Conventions
Although most of the armed conflicts a truth commission investigates and reports 
upon occur within the boundary of the state that sets it up and therefore fall within the 
subject-matter jurisdiction of that state, fundamentally the principles of international 
humanitarian law apply to both international and non-intemational armed conflicts. For 
instance, the International Committee of the Red Cross (ICRC) summarises the rules of 
international humanitarian law in all armed conflicts, whether the conflict is international or 
non-intemational, as follows:
(i) Persons hors de combat and those who do not take a direct part in hostilities are entitled to respect for 
their lives and their moral and physieal integrity. They shall in all circumstances be protected and 
treated humanely without any adverse distinction;
(ii) It is forbidden to kill or injure an enemy who surrenders or who is hors de combat;
Cited in Hayner, Priscilla (2002) Unspeakabie Truths: Facing The Chalienge of Truth 
Commissions. (New York; London: Routledge), p.305.
Ei Saivador: Mexico Peace Agreements— Provisions Creating the Commissions on Truth, UN Doc. 
S/25500, April 27, 1991, para. 2 (“The Commission shall have the task of investigating serious acts of 
violence that have occurred since 1980 and whose impact on society urgently demands that the 
public should know the truth.”)
Buergenthal, Thomas (1994) “The United Nations Truth Commission for El Salvador,” Vand. J. 
Transnat’i L , 27(3); p. 526 (“In the Commission's opinion, the legal principles that defined the scope 
of its mandate were to be found in those rules of international human rights law and international 
humanitarian law binding on the state of El Salvador ... Commission emphasized that El Salvador 
had assumed various human rights obligations as a member of both the United Nations and the 
Organization of American States. Additionally, it had obligations ... to the International Covenant on 
Civil and Political Rights and the American Convention on Human Rights.”)
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(iii) The wounded and sick shall be collected and cared for by the party to the conflict which has them in its 
power. Protection also covers medical personnel, establishments, transports and equipment. The 
emblem of the red cross or the red crescent is the sign of such protection and must be respected;
(iv) Captured combatants and civilians under the authority of an adverse party are entitled to respect for 
their lives, dignity, personal rights and convictions. They shall be protected against all acts of violence 
and reprisals. They shall have the right to correspond with their families and to receive relief;
(v) Everyone shall be entitled to benefit from fundamental judicial guarantees. No one shall be held 
responsible for an act he has not committed. No one shall be subjected to physical or mental torture, 
corporal punishment or cruel or degrading treatment.
(vi) Parties to a conflict and members of their armed forces do not have an unlimited choice of methods and 
means of warfare. It is prohibited to employ weapons or methods of warfare of a nature to cause 
unnecessary losses or excessive suffering; and,
(vii) Parties to a conflict shall at all times distinguish between the civilian population and combatants in 
order to spare civilian population and property. Neither the civilian population as such nor civilian 
persons shall be the object of attack. Attacks shall be directed solely against military objectives.^^^
Furthermore, on the scope of human rights violations, these are stricto sensu international 
crimes which are of a serious and widespread nature.^^  ^ In the Re List and Others case
^  International Committee of the Red Cross (ICRC) (1998) Basic Raies of the Geneva Conventions
and their Additionai Protocois, ICRC publication 1988 ref. 0365, p. 1
<http://www.icrc.org/Web/Eng/siteengO.nsf/htmlall/p0365/$File/ICRC_002_0365.PDF>
The International Law Commission defines international crime as:
"2. An internationally wrongful act which results from the breach by a State of an international 
obligation so essential for the protection of fundamental interests of the international
community that its breach is recognized as a crime by that community as a whole constitutes
an international crime.
"3. Subject to paragraph 2, and on the basis of the rules of international law in force, an 
international crime may result, inter alia, from:
"(a) a serious breach of an international obligation of essential importance for the
maintenance of international peace and security, such as that prohibiting aggression;
"(b) a serious breach of an international obligation of essential importance for safeguarding
the right of self-determination of peoples, such as that prohibiting the establishment or 
maintenance by force of colonial domination;
"(c) a serious breach on a widespread scale of an international obligation of essential 
importance for safeguarding the human being, such as those prohibiting slavery, genocide 
and apartheid;
"(d) a serious breach of an international obligation of essential importance for the
safeguarding and preservation of the human environment, such as those prohibiting massive 
pollution of the atmosphere or of the seas" (Yearbook of the International Law 
Commission, 1980, Volume II, Part 2, A/CN.4/SER.A/1980/Add.l (Part 2), p. 32).
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involving twelve defendants accused of the commission of war crimes in Yugoslavia, 
Albania and Greece, as well as unwarranted killing of partisans or guerrillas, the US Military 
Tribunal at Nuremberg defined an international crime as: “such act universally recognized as 
criminal, which is considered a grave matter of international concern and for some valid 
reason cannot be left within the exclusive jurisdiction of the State that would have control 
over it under ordinary circumstances.”^^  ^ In effect, it means that any kinds of human rights 
violations of comparable gravity in scope and seriousness are thus classified as international 
crimes.^^  ^As May points out, such serious crimes involve “a mischievous infringement of the 
fundamental and imprescriptible rights committed against individuals or against a group of 
individuals by sovereign power of the state and/or armed oppositions.”^^  ^Although, the 1945 
Charter of the Military Tribunal at Nuremberg regards three classes of international crime as 
human rights violations,^ "^  ^ the main categories of international crimes, namely, crimes 
against humanity,^^^ genocide,^^  ^ and war crimes^^  ^ however are constructed as being of
See also Wright, Quincy (1952) "Proposal for an International Criminal Court," Am. J. Int'l L , 46(1); 
pp. 71-72 (cf. Wright, Quincy (1947) "The Law of the Nuremberg Trial," Am. J. Int'l L ,  41(1); p. 56 (A 
crime against international law is “an act committed with intent to violate a fundamental interest 
protected by international law or with knowledge that the act would probably violate such an interest, 
and which may not be adequately punished by the exercise of the normal criminal jurisdiction of any 
state.”)
Re List and Others, US Military Tribunal at Nuremberg, 19 Feb 1948 (1953) 15 Ann Dig 632, at 
636.
UN Sub-Commission on the Promotion and Protection of Human Rights, Definition of Gross and 
Large-scale Violations of Human Rights as an Internationai Crime: Working Paper. Corrigendum., 11 
August 1993, E/CN.4/Sub.2/1993/10/Corr. 1, para. 26. See also Bassiouni, Cherif (2008) "International 
Crimes: The Ratione Materiae of International Criminal Law," in M. Cherif Bassiouni (ed.) International 
Criminal Law, 3rd ed., vol. 1 (Leiden, Netherlands: M. Nijhoff Pub.), pp. 129-181 (discussing the 
codification of international crimes as first developed in customary international law and thereafter 
embodied in conventional international law).
May, Larry (2005) Crimes Against Humanity: A Normative Account (New York: Cambridge 
University Press), p.6.
That is, (i) Crimes Against Peace; (ii) War Crimes; and (iii) Crimes Against Humanity (see Charter 
of International Military Tribunal at Nuremberg, Annex to the London Agreement, 8 Aug. 1945, 82 
U.N.T.S. 279, Article 6). See also. May, Larry (2005) Crimes Against Humanity: A Normative Account 
(New York: Cambridge University Press), p.6.
The Charter of the International Military Tribunal of Nuremberg in its Article 6(c) (Annex to the 
Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis (London 
Agreement)), describes the crimes against humanity as follows: ...namely murder, extermination, 
ensiavement, deportation and other inhumane acts committed against any civiiian popuiations, before 
or during the war; or persecutions on political, racial, or religious grounds in execution of or in 
connection with any crime within the jurisdiction of the Tribunai, whether or not in vioiation of the 
domestic iaw of the country where perpetrated.” (Lauterpacht, Elihu (1968) (ed.) International Law
Reports (ILR) (London: Butterworth & Co.,), vol. 36, p. 31); See also, Art. 7, Rome Statue of the 
International Criminal Court (a crime against humanity as “any of the following acts when committed 
as part of a widespread or systematic attack directed against any civilian population, with knowledge 
of the attack: (a) Murder; (b) Extermination; (c) Enslavement; (d) Deportation or forcible transfer of 
population; (e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental 
rules of international law; (f) Torture; (g) Rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity; (h) 
Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, 
religious, gender as defined in paragraph 3, or other grounds that are universally recognized as 
impermissible under international law, in connection with any act referred to in this paragraph or any 
crime within the jurisdiction of the Court; (i) Enforced disappearance of persons; (j) The crime of 
apartheid; (k) Other inhumane acts of a similar character intentionally causing great suffering, or 
serious injury to body or to mental or physical health”); Similarly, see also. Article 5 of the Statute of 
the ICTY; Article 3 of the Statute of the International Criminal Tribunals for Rwanda (ICTR). For 
scholarly view on this score, see Bassiouni, Cherif (2008) “Crimes Against Humanity,” in M. Cherif 
Bassiouni (ed.) International Criminal Law, ed.. Vol. 1 (Leiden, Netherlands: M. Nijhoff Pub.), pp. 
437-492; Schabas, William (2010) The Internationai Criminai Court: A Commentary on the Rome 
Statute (Oxford: Oxford University Press), pp. 46-47
Article 2 of the “Genocide Convention” defines genocide as “any of the following acts committed 
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: (a) 
killing members of the group; (b) causing serious bodily or mental harm to members of the group; (c) 
deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in 
whole or in part; (d) imposing measures intended to prevent births within the group; and, (e) forcibly 
transferring children of the group to another group.” (Article 2 UN G.A. res. 260 A (lll),”Convention on 
the Prevention and Punishment of the Crime of Genocide” 9 December 1948 “Genocide Convention”). 
See also. Article 6, Rome Statute of ICC. Doc. A/CONF.183/9, 17 July 1998; Article 2 of ICTY and 
Article 4 of ICTR Statues define genocide verbatim of Article of the Genocide Convention, as does the 
Article 6 of ICC. See further, Lemkin, Raphael (1944) Axis Rule in Occupied Europe, Laws of 
Occupation, Analysis of Government, Proposals for Redress (Washington: Carnegie Endowment for 
International Peace, Division of International Law), p. 79 (“[A] coordinated plan of different actions 
aiming at the destruction of essential foundations of the life of national groups, with the aim of 
annihilating the groups themselves. The objectives of such a plan would be disintegration of the 
political and social institutions, of culture, language, national feelings, religion, and the economic 
existence of national groups, and the destruction of the personal security, liberty, health dignity, and 
even the lives of the individuals and belongings of such groups. Genocide is directed against 
individuals, not in their individual capacity, but as members of the national group”); Prosecutor v 
Goran Jeiisic (Appeal Judgement), IT-95-10-A, ICTY, 5 July 2001, para 45 (genocide means “any of 
certain “acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or 
religious group, as such”); Campbell, Kenneth (2001) Genocide and The Global Village (New York: 
Palgrave), p. 28 (quoting former U.N. Secretary-General, Kofi Annan, as stating that “the crime of 
genocide against one people truly is an assault on us all”); Lippman, Matthew (2008) “Genocide,” in 
M. Cherif Bassiouni (ed.) International Criminal Law, 3''^  ed., vol. 1 (Leiden, Netherlands: M. Nijhoff 
Pub.), pp. 403-435 (discussing original concept of genocide in the context of Genocide Convention, 
ad hoc tribunals and International Criminal Court); Schabas William (2009) Genocide in International 
Law: The Crime of Crimes 2"'' ed. (Cambridge: Cambridge University Press) (discussing the definition 
and addressing the problems involved in both the prosecution and defence of charges of genocide).
War crimes are (a) Grave breaches of the 1949 Geneva Conventions and, (b) other serious 
violations of the laws and customs applicable in international armed conflict, within the established 
framework of international law (Article 8 (2)(a) & (b) ICC. Also defined in the same way by the ICTY 
Statute, Article 2. See also Lachs, Manfred (1945) War Crimes, an Attempt to Define the Issues 
(London: Stevens), p. 100 (“[Ajny act of violence qualified as crime, committed during and in 
connection with a war under specially favourable conditions, created by the war and facilitating its 
commission, the act being directed against the other belligerent state, its interests, or its citizens, 
against a neutral state, its interest, its citizens as well as against stateless civilians, unless it is 
justified under the law of warfare”); May, Larry (2007) War Crimes and Just War (Cambridge; New 
York: Cambridge University Press), p. 17 (paring down to four the categories of actions that are 
constitutive of war crimes: (1) assaults, including killing, of civilians; (2) assaults, including killing, of 
confined soldiers (that is, soldiers who have surrendered, who have been captured, or who are held 
as prisoners of war); (3) assaults, including killing, of nonconfined soldiers that are not directly
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grave concern to humanity as a whole, hence international justice institutions such as ad hoc 
tribunals, the international criminal court, and in the particular case of this thesis, a truth 
commission, putatively representative of the global community become appropriate conduits 
to dispense justice for victims of perpetration of these crimes.
Although the major armed conflicts that occur in the world today that bring about the 
violations involved in these international crimes fall within the ambit of internal armed 
conflicts, these conflicts have assumed a vicious proportion, involving a higher proportion of 
acts against civilians, humanitarian personnel, and properties such as protected buildings and 
schools. A Report of the UN Secretary-General to the Security Council on the protection of 
civilians in armed conflict underlines this, noting that “as internal armed conflicts proliferate, 
civilians have become the principal victims,” and that “the proportion of war victims who are 
civilians has leaped dramatically, to an estimated 75 per cent, and in some cases even 
more.”^^  ^This was evident in Sierra Leone’s armed conflict, as noted in the SLTRC Report:
As the conflict exploded into appalling brutality against civilians, the world recoiled in horror at the 
tactics used by the RUF [Revolutionary United Front], its allies and opponents. Reports emerged of 
indiscriminate amputations, abductions of women and children, recruitment of children as combatants, 
rape, sexual slavery, cannibalism, gratuitous killings and wanton destruction of villages and towns. 
This was a war measured not so much in battles and confrontations between combatants as in attacks 
upon civilian populations. Its awesome climax was the destruction of much of Freetown in January
1999.239
necessary for winning battles (including the use of poisons and certain weapons that produce more 
suffering than is militarily necessary): and (4) assaults against property or the environment (including 
attacks on cultural artefacts and monuments, as well as other targets not directly necessary for 
winning battles.”)
Report of the Secretary-General to the Security Council on the protection of civilians in armed 
conflict, UN.Doc.S/2001/331 (30 March 2001), para. 3. See generally Gardam, Judith & Charlesworth, 
Hilary (2000) "Protection of Women in Armed Conflict," Hum. Rts. Q., 22(1): pp. 148-166; Weissbrodt, 
David (1987) "Humanitarian Law in Armed Conflict: The Role of International Nongovernmental 
Organizations," J. Peace Res., 24(3), pp. 297-306.
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Ch. 1: “Executive Summary,” p. 2
Other most obvious examples of the rising number of civilian casualties during armed 
conflicts include: the genocide in Rwanda in 1994 in which about one million Rwandese (out 
of a population of between seven and eight million) were k i l l e d , t h e  crisis in the 
Democratic Republic of Congo (DRC) between 1998 and 2004, which has resulted in the 
death of approximately 3.8 million '^^  ^ and, the Darfur conflict that started in 2003, with 
estimates of numbers killed ranging from 130,000 to 400,000.^ "^  ^ Also, out of the 3,600 
recorded deaths resulting from the Northern Ireland conflict, more than 2,000 were 
civilians. "^^  ^ In Columbia, according to Uribe, “the last twenty years [of] internal armed 
conflict has killed more than seventy thousand Colombians, most of them civilians 
considered by either guerrillas or paramilitaries to have aided their rivals.”^^ '^ And in the case 
of sixteen years of war between the Mozambique government and the opposition rebel 
movement, RENAMO (Portuguese: Resistência Nacional Mogambicana), it is estimated that 
the war claimed more than 100,000 civilian lives before a ceasefire was finally agreed upon 
with the signing of the peace accord in October 1992.^ "^ ^
A truth commission is generally accepted as a means of satisfying the duty to 
investigate public crimes^^^and, as such, at the core of a truth commission’s mandate is the 
requirement to investigate the violations of international human rights law and humanitarian
See, Amnesty International (2002) “Rwanda Gacaca: A Question of Justice,” AI Index: APR 
47/007/2002, December, p. 3.
Roberts Les et al (2004) Mortality in the DRC: Resuits from a Nationwide Survey (Geneva, 
Switzerland: International Rescue Committee (IRC), p. 11.
See Guha-Sapir, Debarati & Degomme, Olivier (2005) Darfur: Counting the Deaths, Mortality 
Estimates from Multiple Survey Data (Centre for Research on the Epidemiology of Disasters, Brussels 
(CRED), May 26), p. 6. See also, BBC: “Darfur deaths 'could be 300,000',” Wednesday, 23 April 2008; 
Human Rights Watch (2004) Darfur Destroyed: Ethnic Cleansing by Government and Militia Forces in 
Western Sudan Vol. 16, No. 6(A) (New York: Human Rights Watch).
See McKittrick, David et al (1999) Lost Lives: The Stories of the Men, Women and Children Who 
Died Through the Northern Ireland Troubles (Edinburgh: Mainstream Publishing), p. 1474.
Uribe, Victoria (2009) “Memory in Times of War,” Public Cult, 21(1); p. 4.
Vines, Alex (1998) “Disarmament in Mozambique,” J. South African Stud., 24(1); p. 192.
Daly, Erin & Sarkin, Jeremy (2007) Reconciiiation in Divided Societies: Finding Common Ground 
(Philadelphia, Pa.: University of Pennsylvania Press), p 149.
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norms/"^  ^ And, international human rights law in a broad sense, includes not only human 
rights treaties but also international humanitarian law/"^^
Apart from the crimes of genocide, crimes against humanity and war crimes, all of 
which, as mentioned earlier, are recognised as ‘core’ international crimes,^ "^  ^ the list of 
international crimes has since widened^^  ^to include other violations of human rights such as 
apartheid^^  ^ and enforced disappearance,^^^ both of which now constitute crimes against 
humanity under the Rome Statute?^^ Economic crimes have also been identified by 
international instrument,^^"  ^though they have not been elevated to the status of gross human 
rights violations under international crimes?^^ However in the earlier study on the
See Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” 
Hum. Rts. Q., 16(4); p. 604; Schabas, William (2005) "War Economies, Economic actors and 
International Criminal Law," in Karen Ballentine and Heiko Nitzschke (eds.) Profiting From Peace: 
Managing the Resource Dimension ofCivii War (Boulder, Co.; London: Lynne Rienner), p. 435.
Cassel, Douglass (2001) “Does International Human Rights Law Make a Difference International 
Human Rights Law in Practice?” Chi. J. int'i L, 2(1): p. 121.
Boister, Neil (2003) “Transnational Criminal Law’?” Eur. J. int'i L , 14(5); p. 962 fn. 39) (listing 
offences that are firmly established in customary international law, as “Genocide, aggression, serious 
violations of the laws and customs of armed conflict and crimes against humanity.”)
See, e.g., Teitel, Ruti (2002) "Humanity's Law: Rule of Law for the New Global Politics," Corneli 
Int'l L.J., 35(2); pp. 356, 363 (documenting the criminalization of violations of international 
humanitarian law and the dramatic expansion of legal machinery, institutions, and processes in the 
international sphere.)
See, e.g., “International Convention on the Suppression and Punishment of the Crime of 
Apartheid,” G.A. Res. 3068 (XXVIII), 30 November 1973; G.A. Res. 34/24, ann. 1, 34 U.N. GAOR, 
U.N. Doc. A34/618 (1979); G.A. Res. 34/24, ann. 1, para. 20, 34 U.N. GAOR, U.N. Doc. 
A34/618(1979); E/CN.4/AC/22CRP. 19/Rev. 1 (10 Dec. 1980, orig. English). For analysis of these UN 
resolutions, see, Bassiouni, Cherif & Derby, Daniel (1981) “Final Report on the Establishment of an 
International Criminal Court for the Implementation of the Apartheid Convention and Other Relevant 
International Instruments,” Hofstra L. Rev., 9(2); pp. 523-592.
Declaration on the Protection of all Persons from Enforced Disappearance G. A. Res. 47/133, 18 
December 1992; Inter-American Convention on Forced Disappearance of Persons, 33 I.L.M. 1429 
(1994), March 28, 1996. See also. International Convention for the Protection of All Persons from 
Enforced Disappearance, UN General Assembly Res. 61/177, 20 December, 2006.
Article 7(1 )(i), “Enforced disappearance of persons,” and (j) “The crime of apartheid.”
See, “United Nations Convention against Corruption,” U.N. Gen Ass., 31 October 2003 (Resolution 
58/4); See also, the U.N. E.S.C, E/CN.4/Sub.2/2003/12/Rev.2, 26 August 2003, talking about the list 
human rights transnational corporations must respect and promote, including: “the right to equal 
opportunity and non-discriminatory treatment (para. 2); right to security of person (paras. 3-4); rights 
of workers (paras 5-9); respect for national sovereignty and human rights (paras. 10-12); obligations 
with regard to consumer protection (para 13); obligations with regard to environmental protection 
(para. 14); and general provisions of implementation (paras. 15-19).”
For instance, Cohen has observed that Western-dominated criminology has paid little attention to 
crimes of the state or even the broader category of “political crime” -this despite the acceptance of 
corporate crime, environmental crime, etc., as belonging to the broader rubric of “crime of the 
powerful” or “abuses of power” despite the influence of a radical victimology that identified the victims
9 0
“Definition of Gross and Large-Scale Violations of Human Rights as an International 
C r i m e , i t  was noted that “the notion of gross violations of human rights and fundamental 
freedoms includes at least the following practices: genocide, slavery and slavery-like 
practices, summary or arbitrary executions, torture, disappearances, arbitrary and prolonged 
detention, and systematic discrimination," Also that "violations of other human rights, 
including violations of economic, social and cultural rights, may also be gross and systematic 
in scope and nature, and must consequently be given all due attention in connection with the 
right to reparation.”^^ ^
The violations of human rights and humanitarian norms constitute international 
criminality as they affect the interests of the world community as a whole, in the sense that 
they threaten the peace and security of humankind.^^^ An international crime has been 
defined as “an act committed with [the] intent to violate a fundamental interest protected by 
international law or with knowledge that the act would probably violate such an interest, and 
which may not be adequately punished by the exercise of the normal criminal jurisdiction of 
any state.”^^ ^
Also, in Attorney General o f Israel v Eichmann, the Supreme Court of Israel 
considered the nature of international criminality and noted that “[international crimes] 
include, among others, the following features: these crimes constitute acts which damage 
vital international interests; they impair the foundations and security of the international
of such abuses. (Cohen, Stanley (1995) “State Crimes of Previous Regimes: Knowledge, 
Accountability, and the Policing of the Past,” Law & Soc. Inquiry, 20(1); p. 10.
UN Sub-Commission on the Promotion and Protection of Human Rights, Definition of Gross and 
Large-scale Violations of Human Rights as an Internationai Crime: Working Paper: Corrigendum., 11 
August 1993, E/CN.4/Sub.2/1993/10/Corr.1.
ibid., para 14.
Turns, David (2001) “Internationalized” Or Ad Hoc Justice For International Criminal Law in a Time 
of Transition: The Cases of East Timor, Kosovo, Sierra Leone and Cambodia," Austrian Rev. Int'l & 
Eur. L , vol. 6, p. 128.
Wright, Quincy (1952) "Proposal for an International Criminal Court," Am. J. Int'l L , 46(1); pp. 71- 
72 {cf. Wright Quincy (1947) "The Law of the Nuremberg Trial," Am. J. Int'l L., 41(1); p. 56).
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community; they violate the universal moral values and humanitarian principles that lie 
hidden in the criminal law systems adopted by civilized nations.”^^®
In sum, a truth commission, as a means of accountability and redress, focuses its 
investigation on both of these violations which have been perpetrated in the relatively recent 
past. Although a truth commission focuses on violations of a direct physical act, its remit can 
also be extended beyond these to other rights violations, such as economic crimes, involving 
corrupt enrichment and the illegal or irregular expropriation of land,^ ^  ^ unjust dismissal and 
government harassment,^^^ forced displacement and abductions,^^  ^ and the role of external 
actors in supporting violations.
In the specific example of Timor Leste’s truth commission, the commission was 
mandated to extend its investigation beyond violations of direct physical act^ ^^  and, in its 
report, the commission actually found evidence of direct violations of economic and social 
rights caused by military operations, security concerns and the political agenda of the
1962) 36 ILR 277, at 291.
For instance. Article 4(a) of the Ghanaian Truth commission’s enabling legislation. National 
Reconciliation Commission Act, 2002 mandated the Commission to “investigate violations abuses and 
of human rights relating to killings, abductions, disappearances, detentions, torture, ill-treatment and 
seizure of properties suffered by any person within the specified periods.” Also, Section 4 (d)(e) of 
Truth, Justice and Reconciiiation Act, 2008 establishing Kenya’s Truth, Justice and Reconciiiation 
Commission (TJRC) mentioned, “investigating economic crimes, such as grand corruption and the 
exploitation of natural or public resources and how they have been dealt with{d)] “inquiring into the 
irreguiar and iiiegai acquisition of pubiic iand and making recommendations on how the land can be 
repossessed or how the cases on such land can be determined” (e).
E.g., Synoptic Overview, para 77 of Nigerian Human Rights Vioiation Investigation Commission 
(HRVIC) (May 2002), popularly called the Oputa Commission or the Oputa Panel noted that the 
Commission “received over 600 memoranda from civil servants alleging that the federal government 
and state governments had violated their right to work. [It] also received memoranda from employees, 
alleging violations of human rights through what the petitioners described as "wrongful dismissals" 
and termination of employment, without due process.”
See, the Sierra Leone Truth and Reconciiiation Commission Finai Report (2004) which notes in 
vol. 2, Ch. 2, paras 86-87, p.35 that “forced displacement accounted for 19.8% (7,983 out of 40,242) 
of the violations reported to the Commission. ... Abductions were the second most common violation 
reported to the Commission followed by arbitrary detention.”
For exampie, the parliamentary commission in Germany was directed to look at the role that West 
Germany played in developments in East Germany. (Hayner, Priscilla (1996) "Commissioning the 
Truth: Further Research Questions," Third Worid Q., 17(1); pp. 27-28
See, Section 1(n), UN Regulation No. 2001/10: "On The establishment of a commission for 
Reception, Truth and Reconciliation in East Timor," UNTAET/REG/2001/10,13 July 2001 (“Victim” 
means a person who, individually or as part of a collective, has suffered harm, including physical or 
mental injury, emotional suffering, economic loss or substantial impairment of his or her rights as a 
result of acts or omissions over which the Commission has jurisdiction to consider and includes the 
relatives or dependents of persons who have individually suffered harm.”)
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government in power at the time of these violations. In partieular, this eommission noted the 
following, among others: the explicit use of education as a propaganda tool, thereby 
restricting children’s educational development (and violating their right to education); the 
resettlement of entire villages in areas that had been avoided as their poor soils and malaria 
conditions endangered people’s health; and the manipulation of coffee prices to fund military 
operations, thus limiting farmers’ chances of making an adequate living.^^^
However, since a truth eommission operates for a limited period and with limited 
resources, it is often selective in the type of human rights and humanitarian norms violations 
it seeks to uncover and investigate. In the ease of the SATRC for instance, its enabling 
legislation only required it to establish “as complete a picture as possible of the causes, nature 
and extent of the gross violations of human rights which were committed during the period 
from 1 March 1960 to the cut-off date (1994).”^^  ^And similarly, the mandate of SLTRC only 
required the Commission to “get a clear picture of the past”^^  ^ and to investigate to “the 
fullest degree possible”^^  ^ the abuses and the context in they had been committed. But 
whatever the levels of its investigation, a truth eommission generally addresses human rights 
and humanitarian norms violations and these serve to represent a defining characteristic 
noticeable in every truth commission.
2.2.8 Focuses on systematic and widespread abuses
See Chega! The Final Report of Commission for Reception, Truth and Reconciliation in East Timor 
(CAVR), Chapter 7.9: Economic and Social Rights, October 2005.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), vol. 1, Ch. 4, 
para.31, p. 55.
Article XXVI (1) of the Peace Agreement between the Government of Sierra Leone and the 
Revoiutionary United Front of Sierra Leone, Lome,7 July 1999)
Section 6 of The Truth and Reconciiiation Commission Act 2000, Supplement to the Sierra Leone 
Gazette Vol. CXXXI, o 9, states: “(2) Without prejudice to the generality of subsection (1), it shall be 
the function of the Commission -  (a) to investigate and report on the causes, nature and extent of the 
violations and abuses referred to in subsection; (1) to the fullest degree possible, including their 
antecedents, the context in which the violations and abuses occurred, the question of, whether those 
violations were the result of deliberate planning, policy or authorisation by any government group or 
individual, and the role of both internal and external factors in the conflict...”
93
A truth commission often undertakes the investigation of a systematic and widespread pattern 
of violations (or crimes) of human rights and international humanitarian norms On the 
definitional issue, the phrase ‘pattern of violations,’ means a “non-aceidental repetition of 
similar criminal conduct on a regular basis.”^^  ^ The use of the adjective ‘widespread’ to 
describe the scope of a truth commission’s investigation is meant to indicate the extent of the 
large-scale nature of the attack and the number of its victims involved in the investigation.^^^ 
By focusing on a widespread pattern of abuses, a truth commission thus provides the 
umbrella picture of the violations only and it does not get involved in an isolated or random 
case-by-case investigation.
In societies where widespread atrocities have taken place, issues of broader 
responsibility are at stake. And, rather than focusing on individual happenings, or 
establishing every single element of past violations, a truth commission tends to investigate 
or clarify what Priscilla Hayner calls “global truth.”^^  ^ By “global truth,” it is meant that a 
truth commission investigates a broad pattern of human rights violations over many years, 
including the specific policies and practices that have caused these violations. This allows 
“for a broader examination of culpability beyond the narrow and often legalistic definitions
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); p. 604; Freeman, Mark (2006) Truth Commissions and Procedurai Fairness 
(Cambridge: Cambridge University Press), p. 15.
See, Prosecutor V Dragoijub Kunarac, Radomir Kovac and Zoran Vukovic (Trial Judgment). IT-96- 
23-T & IT-96-23/1-T ICTY, 22 February 2001, para. 429.
For example, the “Commentary of the International Law Commission in its Draft Code of Crimes 
against Peace and Security of Mankind” describes “widespread” violations as follows: “[Ijnhumane 
acts [must] be committed ‘on a large scale’ meaning that the acts are directed against a multiplicity of 
victims. This requirement excludes an isolated inhumane act committed by perpetrator acting on his 
own initiative and directed against a single victim” (“Report of the ILC on the Work of its 48th 
Session,” UN Doc. A/51/10, 6 May -  26 July 1996, p. 47); cf. See Pre-Trial Chamber II, Decision 
Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against 
Jean-Pierre Bemba Gombo, ICC-01 /05-01 /08-424, para. 83; Pre-Trial Chamber I, Decision on the 
confirmation of charges, I CC-01 /04-01/07-717, paras 395. See also ICTR, Prosecutor v Akayesu, 
Case No. ICTR-96-4-T, Judgement, 2 September 1998, para. 580; Prosecutor v Musema, Case No. 
ICTR-96-13-A, Appeal Judgement, 27 January 2000, para. 204. The adjective “systematic” signifies 
the organised nature of the acts of violence and the improbability of their random occurrence. 
{Prosecutor v Dragoijub Kunarac, Radomir Kovac and Zoran Vukovic (Trial Judgment). IT-96-23-T & 
IT-96-23/1-T ICTY, 22 February 2001, para. 428, 429).
Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: 
Routledge), p. 85.
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of guilt,” thereby generating “a process of national introspection that requires that everyone -  
soldiers, civilians, lawyers, doctors, clergy, journalists, etc. -  examine their role in the 
conflicts of the past.”^^ '^
However as mentioned earlier, a truth commission is often restricted in the scope, 
extent and amount of investigations it is capable of carrying out due to resource constraints 
and other logistical problems. In that sense, the objective of a truth commission is simply to 
collate as much evidence as it can within the shortest possible time in order to give an outline 
of the pattern and system of human rights violations. In another sense, a truth commission 
does not look at every piece of evidence, hear every account of the past violations or 
investigate a particularly isolated violation. Rather it focuses on series of violations involving 
large numbers of individuals suspected of perpetrating severe acts of violence or repression, 
either on the order or direction of a government, organisation or individuals.
In the context of the SATRC, Alex Boraine, the deputy chairperson of the South 
African Truth and Reconciliation Commission, has reminded that the task of a truth 
commission is only to examine the gross violations of human rights committed in the political 
context of the country’s recent past as well as humanly possible.^^  ^ This observation is well 
illustrated by Imbleau who notes that, whereas the SATRC was able to collect more than 
21,000 statements and then made findings on more than 20, 000 cases during its operation, 
“some cases, even high profile ones, were not completely solved.”^^ ^
However since investigation cannot be carried out in all cases, the commitment to 
institute reforms that would prevent the reoccurrence of the violations, as usually 
recommended by a truth commission in its final report, serves to overcome any public 
resentment of selective investigation. In effect, focusing on the systematic and widespread
Van Zyl, Paul (1999) “Dilemmas of Transitional Justice: The Case of South Africa’s Truth and 
Reconciliation commission,” J. Int’l Aff., 52(2); p. 667.
Boraine, Alex (2001) A Country Unmasked (Capetown; Oxford: Oxford University Press), p. 63 
Imbleau, Martin (2004) “Initial Truth Establishment by Transitional Bodies and the Fight against 
Denial,” Crim. L  Forum, 15(1-2): p. 185.
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pattern of human rights crimes or violations of international humanitarian law represents a 
defining characteristic of a truth commission.
2.2.9 Exercises jurisdiction territorially
A truth commission focuses its operation on the violations committed in the sponsoring 
state.^^  ^The point about the jurisdiction of a truth commission could be seen from the notion 
that any victims of violations of human rights and humanitarian norms are not just a 
collection of individuals but rather belong to a substantive state that is normatively bound 
together and whose citizens require redress from within that state for the atrocities committed 
against them. A guide to this point of view can be seen in the structure of the criminal justice 
system in any jurisdiction.
French courts, for example, may have no jurisdiction over a malfeasance committed 
by Sierra Leonean citizens against Sierra Leonean victims living in Sierra Leone. The French 
court could not have a normative standing to hold Sierra Leonean wrongdoers to account for 
such an offence since the French citizens do not constitute a public with standing in Sierra 
Leone as to hold Sierra Leoneans to account for a crime committed in Sierra Leone against 
Sierra Leoneans. It is not that the French citizens could not show concern for the malfeasance 
committed by Sierra Leona citizens against fellow Sierra Leonean victims, but that they do 
not constitute the public with standing in Sierra Leone to hold such Sierra Leonean 
malfeasants to account.^^^
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4): p. 604; Freeman, Mark (2006) Truth Commissions and Procedurai Fairness 
(Cambridge: Cambridge University Press), p. 15.
For similar line of argument, see Duff, Antony et ai (2007) “The Limits of the Criminal Trial: 
Security, Truth and Reconciliation, “in Antony Duff et ai (eds.) The Trial on Trial. Vol. 3, Towards a 
Normative Theory of the Criminal Trial (Oxford: Hart), p. 299 (arguing that separation between 
jurisdictions depends on there being normative significance to the public that is entitled to call an 
individual to account and that it matters not just that wrongdoers are responsible, but to whom they 
are responsible; it is the public that has a special standing to be concerned with the wrong that the 
offender has committed). See generally. Hirst, Michael (2003) Jurisdiction and the Ambit of the 
Criminai Law {Oxford: Oxford University Press), chs. 1, 5.
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Thus, states exist in a horizontal relationship to one another and they generally have 
jurisdietion only over their territories. However, for a series of most serious international 
erimes, sueh as war erimes, crimes against humanity, and genocide held to constitute 
violations of jus cogens norms,^^  ^states ean exercise extraterritorial adjudieative jurisdietion. 
Insofar as this exeeption permits, the vindieation of vietims’ rights in sueh eircumstanees is 
not restrieted to the eountry borders of the implieated violators of these norms. The 
jurisdietion ratione materiae is based on the eoneept of ‘universal jurisdietion’^ ®^ whieh 
provides global applicability and protection for such norms. This approach is exemplified by 
the adoption of international legal instruments sueh as the Torture Convention, the Genoeide 
Convention, the Apartheid Convention, and the four Geneva Conventions of 1949. These 
treaties required the states parties to criminalise the breaches of the provisions of these 
treaties.
The term "jus cogens" means "the compelling law" and, as such, a jus cogens norm holds the 
highest hierarchical position among all other norms and principles.' As a consequence of that 
standing, jus cogens norms are deemed to be "peremptory" and non-derogable. (Bassiouni, Cherif 
(1996) “International Crimes: "Jus Cogens" and "Obligatio Erga Omnes,"” Law Contemp. Prob., 59(4); 
p. 67).
See Cowles, Willard (1945) “Universality of Jurisdiction over War Crimes," Cal. L. Rev., 33(2); pp. 
177-218 (discussing the origin of the term, first from the law of brigandage which was meant to try and 
punish the brigands, and then to other offences such as piracy, war crimes which altogether with 
brigandism directly affected the primary interest of all civilized States).
For analysis of this approach, see Bassiouni, Cherif (2001) “Universal Jurisdiction for International 
Crimes: Historical Perspectives and Contemporary Practice," Va. J. Int'l L., 42(1); p. 88 (“As an actio 
popuiaris, universal jurisdiction may be exercised by a state without any jurisdictional connection or 
link between the place of commission, the perpetrator's nationality, the victim's nationality, and the 
enforcing state. The basis is, therefore, exclusively the nature of the crime and the purpose is 
exclusively to enhance world order by ensuring accountability for the perpetration of certain crimes.”). 
See a/so Addis, Adeno (2009) “Imagining the International Community: The Constitutive Dimension of 
Universal Jurisdiction,” Hum. Rts. Q, 31(1); p. 130 (noting that “tjhe availability of universal jurisdiction 
is ... premised on the presumed effect of those crimes on humanity as a whole. Those who commit 
these offenses are ... “hostis humani generis”— enemies of all mankind”); Restatement (Third) of 
Foreign Relations Law of the United States § 404 (1987) (“A state has jurisdiction to define and 
prescribe punishment for certain offenses recognized by the community of nations as of universal 
concern, such as piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and 
perhaps certain acts of terrorism, even where none of the bases of jurisdiction indicated in § 402 is 
present”); Committee on International Human Rights Law and Practice, Inter-national Law 
Association, Final Report on the Exercise of Universal Jurisdiction in Respect of Gross Human Rights 
Offences 4 -9 (2000); The Cairo-Arusha Principles on Universal Jurisdiction in Respect of Gross 
Human Rights Offences: An African Perspective, pmbl., principle. 4 (2002) (emphasising that “[i]n 
addition to the crimes that are currently recognised under international law as being subject to 
universal jurisdiction, certain other crimes that have major adverse economic, social or cultural 
consequences -  such as acts of plunder and gross misappropriation of public resources, trafficking in
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Under customary rules, states may confer upon their courts the right to exercise 
universal jurisdiction over international crimes, including war crimes, crimes against 
humanity and genocide and these rules are applicable in international armed conflicts and in 
non-intemational armed conflicts And a number of states, including Australia, 
Bangladesh, Belgium, Costa Rica, Spain and the United Kingdom have legislation that 
provides for extra-territorial jurisdictional reach for these jus cogens crimes in varying 
degrees of jurisdiction over them.^^^
For instance, the United Kingdom has long exercised extra-territorial jurisdiction over 
crimes committed in the foreign land. In an English case, Phillips v Eyre,^ '^  ^ a suit for false 
imprisonment and other torts was brought against Eyre by Phillips, one of the rebels over the 
suppression of a rebellion in the then British colony of Jamaica. The court ruled that a suit
human beings and serious environmental crimes -  should also be granted this status.”). See also, 
Filàrtiga v Pena-lrala, 630 F.2d 876, 890 (2d Cir. 1980) ("for purpose of civil liability, the torturer has 
become-like the pirate and slave trader before him— hostis humani generis, an enemy of all mankind"; 
The Trial of German Major War Criminais: Proceedings of the international Military Tribunal Sitting at 
Nuremberg, Germany (London: Pub. under the authority of H.M. Attorney-general by H.M. Stationery 
off., 1946); Eichmann v Attorney-General of the Government of Israel (1962) May 1962, 36 ILR 5, 
298-304; and, Fawcett J. E. S (1962) “The Eichmann Case.” 38 Brit. Yearbook int'i L ,  pp. 202-208.
See Henckaerts, Jean-Marie & Doswald-Beck, Louise (eds.) (2005) Customary international 
humanitarian law: Volume 1, Rules Vol. 1 Rules (Cambridge: Cambridge University Press), Rule 157, 
p. 604 (“States have the right to vest universal jurisdiction in their national courts over war crimes”). 
See also “Annex. List of Customary Rules of International Humanitarian Law,” int'i Rev. Red Cross, 
87(857), March 2005, p. 212. Universal jurisdiction is also established under certain conventions as 
an obligation for their States parties. Such is the case of the Fourth Geneva Convention, whose article 
146 requires each high contracting party “to search for persons alleged to have committed, or to have 
ordered to be committed, such grave breaches” and to bring such persons, regardless of their 
nationality, before its own courts. Also, Article 5 of the Convention against Torture requires States 
parties to take measures to establish jurisdiction over the offence of torture and of complicity or 
participation in torture when the alleged offender is in a territory under its jurisdiction. For further 
analysis of prosecution of human rights violations under customary international law, see Wilmshurst, 
Elizabeth & Breau Susan (eds.) (2007) Perspectives on the iCRC Study on Customary international 
Humanitarian Law (Cambridge: Cambridge University Press); Seibert-Fohr, Anja (2009) Prosecuting 
Serious Human Rights Violations (New York: Oxford University Press), pp. 229-280.
For a discussion of this issue, see Bassiouni, Cherif (2001) “Universal Jurisdiction for International 
Crimes: Historical Perspectives and Contemporary Practice,” Va. J. int'i L., 42(1); p. 136. See also 
Wallach, David (2010) “The Alien Tort Statute and the Limits of Individual Accountability in 
International Law,” Stan. J. int'i. L., 46(1): pp. 81-162 (emphasising universal imposition of 
accountability for violations of international crimes such as crimes against humanity, genocide, war 
crimes and torture in a number of countries around the world, including Germany, Canada, 
Netherlands, Spain, Denmark, and France, p. 149).
^®^(1870)6Q.B. 1.
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can be brought with respect to wrongs committed elsewhere only if the wrong was not 
justifiable in the place where it occurred. The court held,per Willes J.:
As a general rule, in order to found a suit in England for a wrong alleged to have been committed 
abroad, two conditions must be fulfilled. First, the wrong must be of such a character that it would have 
been actionable if  committed.^^^
Similarly, in Machado v F o n t e s ,a claimant brought an action to recover damages from the 
defendant for an alleged libel upon the claimant contained in a pamphlet in the Portuguese 
language alleged to have been published in Brazil by the defendant. Awarding the damages, 
the court ruled that “in order to maintain an action ... on the ground of a tort committed 
outside the jurisdiction, the act complained of must be wrongful.”^^  ^ This means, as 
Llewellyn explains, that “all that was required to find the defendant’s acts ‘not justifiable’ 
was a breach of foreign law—any law, civil or criminal.”
The House of Lords decision in Chaplin v Boys^^^ restated the jurisdictional position 
with respect to foreign torts. Per Lord Wilberforce, as “requiring actionability as a tort 
according to English law subject to the condition that civil liability in respect of the relevant 
claim existed as between the actual parties under the law of the foreign country where the act 
was done.”^^  ^ Effectively overruling Machado v Fontes above, the House Lords expressed 
the opinion that actionability must exist in the lex loci delicti (law of the place of the tort) 
rather than lex fori (“law of the forum”) in order for a suit to be brought in England, noting
[1870] 6 Q.B. 1, at p. 28. See also The M. Moxham [1876] 1 P.O. 107 where the same words had 
been used per James L.J., at p. 111.
[1897] 2 Q.B. 231.
[1897] 2 Q.B. 231, p. 233.
Llewellyn, Jennifer (2000) “Just Amnesty and Private International Law,” in Craig Scott (ed.) 
Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights 
(Oxford: Hart), p. 596.
[1969] 2 All ER 1085.
[1969] 2 All ER 1085 at 1085.
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that this “general rule must apply unless clear and satisfying grounds are shown why it should 
be departed from and what solution, derived from what other rule, should be preferred.”^^ ^
However the ruling in Chaplin v Boys, mentioned above, has been replaced by the 
British Parliament who enacted the Private International Law Act.^^  ^This Aet abolishes the 
double aetionability rule^^^  and the exception^ "^  ^ to it as decided in that case. Instead it 
institutes a lex loci delicti rule^^^  allowing for departure only when “it is substantially more 
appropriate for the applicable law for determining the issues arising in the ease, or any of 
those issues, to be the law of the other country.” With certain exceptions, the European 
Parliament and the Council have since enacted a regulation^^  ^ to harmonise the rules 
governing non-eontractual obligations in civil and commercial matters throughout the EU 
Member States, including the UK, barring Denmark. The rules have universal applicability to 
a tort or delict that gives rise to damage which occurred after 20 August 2007, insofar as such 
claim is made on or after 11 January 2009.^^^
[1969] 2 All ER 1085 at 1104 (again, Per Lord Wilberforce).
i.e., Private International Law (Miscellaneous Provisions) Act, 1995.
The rule meant that a tort committed abroad was a tort in England and actionable as such if it was 
both actionable as a tort in England and not justifiable according to the law of the foreign country 
where it was committed. Per Lord Donovan: “In particular I would not substitute “actionable” for “not 
justifiable”. I think the latter expression was deliberately chosen; and it makes for justice. For 
example, if the present respondent had suffered only pain and suffering in Malta, it would have 
allowed him to bring an action for damages here which he could not have brought in Malta. And I think 
this would have been right.” {Chapiin v Boys, at 1097).
Per Lord Hodson, Lord Donovan and Lord Pearson: “[Wjhere it was against public policy to admit 
or exclude claims, the court had a discretion which could be exercised to discourage forum shopping.” 
(See Chapiin v Boys, at 1092, at 1097, and at 1116).
For instance, the rule also determines the choice of law in torts cases in Canada following the 
Canadian Supreme court decision in Toiofson v Jensen [1994] 3 S.C.R. 1022, though exception is 
allowed when it amounts to a violation of fundamental international law if the rule is applied: Per Mr 
Justice La Forest, “I view the iex ioci deiicti rule as the governing law. However, because a rigid rule on 
the international level could give rise to injustice, in certain circumstances, I am not averse to retaining a 
discretion in the court to apply our own law to deal with such circumstances. I can, however, imagine few 
cases where this would be necessary” (at 1047).
Section 12(1)(b) Private International Law (Miscellaneous Provisions) Act, 1995.
EU Council Regulation (EC) No. 864/2007 (Rome II), 11 July 2007.
ibid.. Article 31. For an evaluation of this regulation, see Infantine, Marta (2010) “Making European 
Tort Law: The Game and Its Players,” Cardozo Journal of international and Comparative Law, 18(1): 
pp. 45-88. However, for an exhaustive discussion of the conflicts of law and substantive rules in civil 
and commercial matters, see Clerk, John (2010) Clerk & Lindseii on Torts, 20th ed. (London: Sweet & 
Maxwell), Chapter 7 - Foreign Torts, Section 3. - Choice of Law; and, Collins, Lawrence et ai (eds.) 
(2008) Dicey, Morris and Collins on the Conflict of Laws 14**^  ed. (London: Sweet & Maxwell), Chapter
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It is instructive that the United Kingdom legislation already provides universal 
jurisdiction over certain crimes such as torture,hostage taking,participating in the slave 
trade,^ ®^  offences against United Nations personnel,^®  ^ piracy^ ®^  and grave breaches of the 
1949 Geneva Conventions and its first additional Protocol.^®  ^In the case of genocide, crimes 
against humanity and war crimes, part 5 of the International Criminal Court Act 2001 begins 
by defining these jus cogens crimes with reference to Articles 6, 7, and 8(2) of the Rome 
Statute International Court respectively and they are made offences under municipal law (s 
51). The proceedings for these offences could only be instituted by or with the consent of the 
Attorney General.^^  ^ In order for the court to exercise jurisdiction over these crimes, the 
crimes must have been committed by a United Kingdom resident at the time of either the 
commission of the act or the institution of proceedings^®  ^ or, in England and Wales only, a 
person subject to United Kingdom service jurisdiction.^®^
In a sense, while the UK legislation appears to be restrictive in providing universal 
jurisdiction for all crimes under international law, the Belgian universal jurisdiction law 
called, “Act concerning Punishment for Grave Breaches of International Humanitarian 
Law” ®^^ was initially more expansive in that, together with its Code of Criminal
7 - Substance and Procedure, Paragraph 7-003, Chapter 35 -  Torts, Section 1 - The Law Applicable 
to Issues In Tort, Sub-section J - Scope of the Law Applicable and Sub-section K - Particular Issues.
Criminal Justice Act 1988, Section 134(1) hostage taking (Taking of Hostages Act 1982, Section 1.
Taking of Hostages Act 1982, Section 1.
An Act for consolidating with Amendments the Acts for carrying Into effect Treaties for the more 
effectual Suppression of the Slave Trade, and for other purposes connected with the Slave Trade 
(Slave Trade Act, 1873), Section 26, as amended by the Statute Law (Repeals) Act 1998. Exercise of 
universal jurisdiction Is conditioned on the presence of the alleged perpetrator within the jurisdiction.
United Nations Personnel Act 1997, Sections 1,2, 3 and 5(3).
R V Keyn (1876) 2 Ex D 63, 2 bllc 701, CCR; R v Anderson (1868) L.R. 1 C.C.R. 161.
Geneva Conventions Act 1957, Section 1(1); and the Geneva Conventions (Amendment) Act 
1995, Section 1.
International Criminal Court Act 2001, s. 53(3).
However, In the latter circumstances, the act would need to have constituted an offence In the 
particular part of the United Kingdom that Is exercising jurisdiction. International Criminal Court Act 
2001, Section 68; International Criminal Court (Scotland) Act 2001, Section 6.
International Criminal Court Act, ss. 51, 52, 58 and 59; International Criminal Court (Scotland) Act 
2001, ss. 1 and 2.
°^®Also known as “Act concerning Punishment for Grave Breaches of International Humanitarian Law.”
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P rocedure,the law allows victims of violations of human rights and humanitarian norms to 
file a criminal complaint on the basis of universal jurisdiction in Belgian courts against any 
individuals suspected of these violations/^® But, following a wave of protest over the use of 
this law to assert jurisdietion over cases filed against many public figures of high standing 
worldwide,^the law was later amended^and repealed altogether in August 2003/^^ 
However, its provisions concerning international crimes have since been incorporated into 
Belgian Criminal Code/^"^
Arguably, both the truth commission and criminal trial seem to share the same 
purposes of vindieating victims’ rights, recognising and condemning wrongdoing, but it 
should be stressed that unlike the criminal trial, a truth commission is a non-judicial 
mechanism of accountability. However, since a truth commission is not concerned with 
applying criminal sanction, such as the punishment of the individual perpetrators of gross 
abuses, the jurisdictional principle of universality of the cause of action which seems to make 
criminal liability to follow the perpetrators may not apply in this case. In addition, the
Code of Criminal Procedure of 1878, art. 7.
Article 7. § 1, Act Concerning Punishment for Grave Breaches of International Humanitarian Law 
(1993).
For example, complaints were made against former Foreign Minister of the Congo, NdombasI 
Yerodia, President of Rwanda, Paul Kagame former leader of Chad, Hussein Habré, the former 
Iranian leader Rafsanjani, three former leaders of Cambodia Rwandans for genocide. General 
Auguste Pinochet of Chile, the Minister of Internal Affairs of the Ivory Coast, Emile Boga Doudou, and 
his colleague of National Defence, Moïse Lida Kouassi,Cuban President Fidel Castro, Iraqi President 
Saddam Hussein, Palestinian leader Yasser Arafat, and Israeli Prime Minister Ariel Sharon. (See 
Ongena, Tom & Van Daele, Ignace (2002) “Universal Jurisdiction for International Core Crimes: 
Recent Developments in Belgium,” Leiden J. int'i L., 15(3); p. 693; “U.S. Reaction to Belgian Universal 
Jurisdiction Law,” Am. J. int'i L , 77(4); (Oct., 2003), pp. 984-985).
For the text of these amendments, see International Legal Materials (2003) “Belgium's Amendment 
to the Law of June 15, 1993 (As Amended by the Law of February 10, 1999) Concerning the 
Punishment of Grave Breaches of Humanitarian Law,” i.L.M., 42(3): pp.749-766.
“Loi Relative aux Violations Graves du Droit International Humanitaire.” Moniteur Beige, August 7, 
2003, Ed. 2, No 286, pp. 40506-40515; translated in International Legal Materials (2003) “Belgium's 
Amendment to the Law of June 15,1993 (As Amended by the Law of February 10,1999 and April 23, 
2003) Concerning the Punishment of Grave Breaches of Humanitarian Law,” i.L.M., 42(5): pp.1258- 
1283. For a scholarly perspective on the development, see Reydams, Luc (2003) “Belgium Reneges 
on Universality: The 5 August 2003 Act on Grave Breaches of International Humanitarian Law,” J. int'i 
Crim. Just, 1(3): pp. 679-689.
That is. Criminal Code of 1867 (Code Penal), arts. 136 bis -  136 octies {cited in Human Rights 
Watch (2006) Universal Jurisdiction in Europe: The State of the Art Vol. 18, No. 5(D) (New York: 
Human Rights Watch), p. 37, fn 144.
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doctrine of forum non conveniens (“inappropriate forum”)^ ^^  which, of course, ought to be 
applied by states in situations where an adequate alternative forum that would best serve 
public and private interests in the victims’ state is available, illuminates the point that a truth 
commission’s focus of attention is violations that occur in the sponsoring state.
In this respect, the SLTRC for instance, has standing to hold to account the Sierra 
Leonean perpetrators of violations committed against Sierra Leonean victims residing in 
Sierra Leone. Consistent with the Territoriality Principle,^a truth commission emphasises 
perpetrators’ status as fellow members of a normative community who are being asked to 
answer their fellows for what they have done. And this highlights, therefore, that a truth 
commission has no normative standing to hold, for instance, French citizens to account for a 
wrong committed in France against French citizens just like in the case of Sierra Leonean 
citizens. Underscoring this point. Freeman remarks that “[a] commission of inquiry 
established in state X to focus primarily or exclusively on violations committed in state Y is 
not a truth commission.”^
Forum non conveniens is a common law discretionary power that allows courts to decline to 
exercise their jurisdiction over claimants’ action where another court may be more convenient to hear 
such action. In the United Kingdom, the general principle concerning the application of the doctrine of 
forum non conveniens is discussed per Lord Goff of Chieveley in Spilliada Maritime Corporation v 
Cansuiex Ltd [1987] A.C. 460, at 476 (“The basic principie is that a stay will only be granted on the 
ground of forum non conveniens where the court is satisfied that there is some other available forum, 
having competent jurisdiction, which is the appropriate forum for the trial of the action, i.e. in which the 
case may be tried more suitably for the interests of all the parties and the ends of justice ... [that] if 
the court is satisfied that there is another available forum which is prima facie the appropriate forum 
for the trial of the action, the burden will then shift to the plaintiff to show that there are special 
circumstances by reason of which justice requires that the trial should nevertheless take place in this 
country.”). See also Lubbe and Others Appeiiants v Cape Pic. Respondent and related appeals [2000] 
1 W.L.R. 1545 (a class action for personal injury and death, in which the House of Lords found that 
justice required the matter to be heard in the UK because of the lack of funding for litigation in South 
Africa, the complications likely to arise from the legal and factual issues in the matter and the absence 
of developed mechanisms for handling group actions in South Africa). For a scholarly review of the 
doctrine, see Robertson, David (1987) “Forum non conveniens in America and England: ‘a rather 
fantastic fiction,’” L. Q. Rev., 103(Jul); pp. 398-432.
Territoriality Principle may be defined as “the inclusion in a given territorial community, an 
dentitlement to its sharing arrangements.” (Ferrera, Maurizio (2005) The Boundaries of Welfare: 
European integration and the New Spatial Politics of Social Protection (Oxford: Oxford University 
Press), 126).
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 16.
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But, notwithstanding the territorial nature of jurisdiction normally assumed by a truth 
commission in relation to the violations committed in the sponsoring state as discussed 
above, there have been exceptional situations whereby the investigation of allegations of 
violent conflicts has been carried out by a truth commission outside the precinct of the 
sponsoring state, though this was in respect of the citizens of the truth commission’s 
sponsoring state residing abroad. For instance, the SATRC carried out investigation beyond 
South Africa’s borders into the neighbouring states because the “... [SAJTRC fingered the 
apartheid state and found that between 1960 and 1994 the majority of gross human rights 
violations took place not inside South Africa, but beyond its borders” by exiled South 
Africans.^ However, the Commission even went beyond the neighbouring states and carried 
out investigation on the role of international actors who had allegedly connived with the 
perpetrators in South Africa in faraway places in Europe, apparently “to show that these same 
repressive elements were active in several countries in Western Europe as well.”^^ ^
Also, the mandate of the Chilean National Commission for Truth and Reconciliation 
Ç^Comision Nacional de Verdad y  Reconciliacion”) provided for an examination of 
violations committed not just in Chile but also throughout the Southern Cone of Latin 
America. However, as Mattarollo points out, the Commission, “for its part, was empowered 
to investigate serious human rights violations committed in Chile or abroad, as long as such 
violations were related in some way to the Chilean State or to Chilean political life.”^^® 
Similarly, the commissioners and the officials of Liberia’s Truth and Reconciliation
Charter, Chiara (2006) “No Truth for the Thousands of apartheid Dead,” in Charles Villa-Vicencio & 
Fannie Du Toit (eds.) Truth & Reconciliation in South Africa: 10 Years On (Claremont, South Africa: 
New Africa Books (Pty) Ltd), p. 182. See also, TRC Final Report (Truth and Reconciliation 
Commission of South Africa Report), vol. 2, Ch. 2 para.1, p .42 stating that: The South African TRC, 
in its Final Report makes the point clear when it notes: “Evidence has been gathered of violations 
committed by South African security forces or their agents and/or surrogates in nine regional states -  
Botswana, Lesotho, Swaziland, Angola, Mozambique, Zimbabwe, Zambia, Tanzania, and the 
Seychelles -  and in Western Europe -  in the United Kingdom, France, Belgium, the Netherlands and 
Scandinavia.”
Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif, ed., Post-confiict justice 
[Ardsley, N.Y.: Transnational Publishers), p. 298.
Ibid., p. 298 (italics in the original).
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Commission relocated from Liberia to the USA to carry out investigation on acts committed 
against Liberia by eertain individuals living in the United States “as part of the process to 
heal the nation.”^^*
It would appear then that in exceptional eircumstances a truth eommission may extend 
its investigation beyond the confines of its sponsoring state. In principle however, focusing 
on violations in the sponsoring state by a truth commission is the rule while extra-territorial 
jurisdiction is an exception to the rule.
2.2.10 Created in connection with the démocratisation process
The activities of a truth commission are usually conneeted with demoeratic transitions, that 
often take place around the world following the end of violent eonfliets whieh may originate 
as intra-state eonfliet. That is, eonfliets which often begin as internal struggles within a state 
such as civil wars, internal suppression of dissidents, soeial, ethnic or religious uprisings. 
So, during a transitional period, a truth commission is usually established with a view to 
addressing those crimes committed in the course of an extensive politieal disturbance and in 
furtherance of politieal goals.
Details of the US hearings which “were webcast in order to make them more accessibie to the 
public” are available at the Advocates for Human Rights website located on the Internet at: 
http://liberiatrc.mnadvocates.org/Public_Hearings.html. Accessed 13/08/08.
See, Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” 
Hum. Rts. Q., 16(4); p. 604; Hayner, Priscilla (1996) “International Guidelines for the Creation and 
Operation of Truth Commissions: A Preliminary Proposal,” Law Contemp. Prob., 59(4); pp. 173-180; 
Hayner, Priscilla (1996) “Commissioning the Truth: Further Research Questions,” Third Worid Q., 
17(1); p. 22; Hayner, Priscilla (1997) “International Guidelines for the Creation of Truth commissions: 
A Preliminary Proposal,” Law Contemp. Prob., 59(4); p. 175; Vasallo, Mark (2002) “Truth and 
Reconciliation Commissions: General Considerations and a Critical Comparison of the Commissions 
of Chile and El Salvador,” U. Miami inter-Am. L. Rev., 33(1); pp. 157; Harvard Law School, Human 
Rights Program, and World Peace Foundation (1997) Truth Commissions: A Comparative 
Assessment: An interdiscipiinary Discussion (Cambridge, MA: Harvard Law School Human Rights 
Program), p. 8; Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif, (ed.) Post- 
confiict justice (Ardsley, N.Y.: Transnational Publishers), p. 309; Quinn, Joanna & Freeman, Mark 
(2003) “Lesson Learned: Practical Lessons Gleaned from inside the Truth Commissions of 
Guatemala and South Africa,” Hum. Rts. Q., 25(4); p. 1124; Freeman Mark and Hayner Priscilla 
(2003) “Truth-Telling,” in Reconciiiation After Violent Conflict: A Handbook (Stockholm: Institute for 
Democracy and Electoral Assistance), p. 128; Cassel, Douglass (1996) “Lessons from the Americas: 
Guidelines for International Response to Amnesties for Atrocities,” Law Contemp. Prob., 59(4); pp. 
197-230; Pasqualucci, Jo (1994) “The Whole Truth and Nothing but the Truth: Truth Commissions, 
Impunity and the Inter-American Human Rights System,” B.U. int'i L.J., 12(2); pp. 321-370.
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Thus, for example, the SLTRC was established in connection with the promotion of 
popular participation in the governance of Sierra Leone and the advancement of democracy 
in the country after the end of civil war in July 1999/^^ The Chilean truth commission was 
similarly established to investigate serious human rights violations committed “for political 
purposes.”^^"^ Also, the SATRC was mandated to investigate gross violations of human rights, 
“the commission of which was advised, planned, directed, commanded or ordered by any 
person acting with a political motive.”^^  ^ The Timorese Commission also had a mandate to 
inquire “into human rights violations that have taken place in the context of the political 
conflicts in East Timor.
The démocratisation process involves moving from an old-era political disturbance to 
a new peaceful arrangement. Because a wide variance marks the political concepts and 
institutions, as well as the administrative systems of different countries, there seems to be no 
international agreement on what constitutes a political offence.Nonetheless, Norgaard 
principles, formulated to define political crimes in the context of Namibian transition, suggest 
that where a crime is committed with the motivation to further a political objective and is 
targeted at state actors rather than individuals, the likelihood of it being considered political 
appears greater.^^  ^ In sum, the démocratisation process entails various activities that may be 
carried out in the struggle against the authoritarian dictatorship, for the improvement of basic
See Preamble of: "Peace Agreement between the Government of Sierra Leone and the 
Revolutionary United Front of Sierra Leone" ["Lomé Peace Accord"], 7 July 1999
Supreme Decree No. 355, Creation of the Commission on Truth and Reconciliation. Santiago, 25 
April 1990, Art. 1.
Promotion of National Unity and Reconciiiation Act 1995, No. 34 of 1995, Section 1 (1)(ix)(b). See 
also Bhargava, Anurima (2002) “Defining Political Crimes: A Case Study of the South African Truth 
and Reconciliation Commission,” Coium. L. Rev., 102(5); pp. 1304-1339.
UN Transitional Administration in East Timor (UNTAET) Regulation 2001/10, July 13, 2001, s. 
3.1(a).
For a discussion on the nature of political offence and its various applications, see Defensor- 
Santiago, Miriam (1977) Political Offences in international Law (Quezon City, Philippines: U.P. Law 
Center).
For the list of factors considered in determining whether a crime is political under Norgaard 
principles, see Ntoubandi, Faustin (2007) Amnesty for Crimes Against Humanity under international 
Law (Leiden: Martinus Nijhoff Publishers), p. 162.
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civil rights and institutional reforms/^^ And as, Asmal notes, the distinctive features of 
démocratisation or political transition are that “they involve a powerful desire to end the 
illegitimate and violent governance of the old regime, while also ensuring that the nature of 
governance changes forever under the new one.”^^®
However the legacy of the past is different for each country and the mode of transition 
from conflict determines how a truth commission is usually established and operated. The 
transition mode could be through a dictator’s loss in an election as, for instance, in Chile 
where the new democratic government headed by President Patricio Aylwin established, in 
1990, a truth commission, “National Commission for Truth and Reconciliation” {Comision 
Nacional de Verdad y  Reconciliacion), following the defeat of the military dictatorship of 
General Augusto Pinochet. Alternatively, transition could be achieved through a negotiated 
settlement involving a series of compromises as, for instance, in South Africa where a truth 
commission, the SATRC was established to deal with the legacy of apartheid. In addition, a 
truth commission can also be established after “a military victory by rebels, as in Uganda and 
Chad, or a rapid democratic opening after repressive military rule, as in Argentina and 
Uruguay.
There are however exceptions to this general rule about a truth commission’s 
establishment being linked to democratic change or political transition. For instance, Ghana’s 
truth commission, the National Reconciliation Commission (NRC), was not set up during the 
transitional phase of démocratisation in the country. The Ghanaian Commission was 
established eight years after the country had returned to civilian rule, when there was already
See, Anonymous (2004) A Hard Journey to Justice: First Term Report by the Presidential Truth 
Commission on Suspicious Deaths of the Republic of Korea (Seoul: Samin Books), p. 65 
(Démocratisation process (or movement) is defined as “the activities that contributed to the restoration 
of the democratic constitutional order and the recovery and increase of the people’s freedoms and 
rights through the struggle against the authoritarian regimes that had disturbed the liberal democratic 
order.”)
^  Asmal, Kader (2000) “Truth, Reconciliation and Justice: The South African Experience in 
Perspective Author,” Mod. L. Rev., 63(1); p. 13.
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); p. 608.
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in place a functional democracy and the rule of law/^^ Also, some recent truth commissions 
have no connection with transitional arrangements for a return to democratic rule, and some 
of them, like Ghana’s, are created when the transition arrangements are well established/^^
Nevertheless, in principle, a truth commission is always connected with a transitional 
arrangement since its aim is usually to investigate politically intentioned or targeted violation 
that occurs when the country is not in a stable state, and not when it is already in a stable 
state/^"  ^Indeed, a stable government that is not undergoing any political transition obviously 
would already have in place law enforcement personnel and functional judicial systems to 
deal with any crimes or abuses that may be perpetrated by the wrongdoers. But, during the 
periods of upheaval, the machinery of government would have broken down. And, in such 
periods, there is usually the need for a transitional justice mechanism such as a truth 
commission to address such upheaval. Hence, the defining characteristic of a truth 
commission as being created at the point of political transition is thus established.
2.2.11 Mandate finishes with the release of a final report
A truth commission finishes its operation when it submits a Final Report of its 
investigation.^^^ This Report usually covers important issues such as policy recommendations 
on measures that the sponsoring state is expected to put in place to promote societal 
reconciliation, boost institutional transformation such as political, military, legal and, judicial
Attafuah, Agyemang (2004) “An Overview of Ghana's National Reconciliation Commission and its 
Relationship with the Courts,” in William A. Schabas and Shane Darcy (eds.) Truth Commissions and 
Courts: The Tension Between Criminai Justice and the Search for Truth, (Dordrecht, Netherlands: 
Kluwer Academic Publishers), p. 126.
^  E.g., Ecuador Truth Commission, established in 2007; Canada Truth and Reconciliation 
Commission (or “Indian Residential Schools Truth and Reconciliation Commission”), established in 
2008; and, Kenya's Truth, Justice and Reconciiiation Commission (TJRC), established in 2008.
^  See Abrams, Jason & Priscilla, Hayner. (2002) “Documenting, Acknowledging and Publicizing the 
Truth,” in Bassiouni M. C. ed. Post-conflict Justice (Ardsley, N.Y.: Transnational Publishers), p. 285 
(noting that “[t]he types of abuses [truth] commissions are usually mandated to investigate have 
included political killings, torture, disappearances, and other serious acts of violence.”)
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); p. 604; Freeman, Mark (2006) Truth Commissions and Procedural Fairness 
(Cambridge: Cambridge University Press), p. 18.
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reforms, and provide compensation and rehabilitation to vietims and their f a m i l y F o r  
instanee, the UN Truth Commission on El Salvador’s mandate speeifies that:
The mandate of the Commission shall include recommending the legal, political or administrative 
measures that can be inferred from the results of the investigation. Such recommendations may include 
measures to prevent the repetition of such acts, and initiatives to promote national reconciliation.^^^
Also, in its Final Report, the Salvadoran Commission made wide-ranging reeommendations, 
advising the dismissal and disqualifieation from office of those responsible for eertain abuses, 
ineluding culpable army officers and eivil servants, and demanding the resignation of the 
Supreme Court judges implieated in wrongful eonduet.^^^
On its importanee, a truth eommission’s Report has eertain advantages over other 
alternatives means of disseminating the results of investigation, sueh as dissemination 
through files or doeuments, or through a trial in a post-transition soeiety. Survivors of rights 
abuses seek aeknowledgement fi*om the state that their claims are credible and the atrocities were 
wrong. A truth eommission’s Report that is issued, and offieially sanetioned by the 
government, represents the foremost and, perhaps best opportunity, for sueh reeognition.^^^
For instanee, as opposed to a mere proeess of doeument dissemination, a truth 
eommission’s Report provides the eontext for the information it reveals by explaining the 
broad patterns of abuse and eulpability.^^® Also, unlike trials whieh are devoted to serving a
Ratner, Steven et al (2009) Accountability for Human Rights Atrocities in international Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 264.
UN (United Nations) (1992) Ei Salvador Agreements: The Path to Peace (New York: UN 
Department of Public Information in cooperation with United Nations Observer Mission in El Salvador 
(ONUSAL).
Buergenthal, Thomas (1994) “The United Nations Truth Commission for El Salvador,” Vand. J. 
Transnat'i L., 27(3); pp. 533-537.
Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: 
Routledge), p. 25; Woods, Jeanne (1998) “Reconciling Reconciliation,” UCLA J. int'i L. Foreign Aff.,
3(1); p. 102.
Antkowiak, Thomas (2002) “Truth as Right and Remedy in International Human Rights 
Experience,” Mich. J. int'i L., 23(4); p. 1001.
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certain notion of justice, a truth commission’s Report has the additional purpose of revealing 
the truth of what happened, as its raison d’être is the disclosure of truth/"^  ^ In effect, the 
recommendations of a truth commission are meant to address the issues that could help 
forestall the repetition of the past armed conflict or dictatorial rule, safeguard the impunity of 
the combatants on both sides and the agents of dictatorial rule, respond to the needs of 
victims and finally, facilitate the promotion of healing and reconciliation in the society.
In terms of acknowledging whether anything has been achieved by a truth 
commission, the publication of its Final Report is significant. Cohen^ '^^  remarks that 
“acknowledgement is what happens to knowledge when it becomes officially sanctioned and 
enters the public domain.” "^^  ^And so, though the Final Report of a truth commission may, at 
times, not contain any new truth which is not already in the public domain, the official 
acknowledgment accorded to its investigation of the truth (which has been formerly denied 
for so long by the authorities) in the form of a Final Report is a milestone worthy of 
commendation.
The Final Report of a truth commission comes in a different colour, and in large 
volumes, running into thousands of pages including appendices. For instance, Ghana’s NRC 
Final Report was produced in eight volumes, Guatemala’s in twelve volumes. South Africa’s 
took five volumes. Also, Peru’s nine-volume Report consisted entirely of a separate, very 
powerful book of photographs documenting the conflict and the Final Report of SLTRC was 
comprised of three volumes coupled with one-hour long video and 50-page “child-friendly” 
versions of the Report.
As indicated all along, one of the primary objectives of a truth commission is to 
safeguard the evidence of the acts committed. However, production of the Final Report,
Daly, Erin & Sarkin, Jeremy (2007) Reconciliation in Divided Societies: Finding Common Ground 
(Philadelphia, Pa.: University of Pennsylvania Press), p. 149.
Cohen, Stanley (1995) “State Crimes of Previous Regimes: Knowledge, Accountability, and the 
Policing of the Past,” L  & Soc. inquiry, 20(1), pp. 7-50. 
ibid., p. 18.
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means that all the circumstantial, documentary and material evidence, as well as testimony 
obtained from victims and witnesses are safeguarded and preserved in such a way that 
nothing can be removed, destroyed, concealed or falsified/"^  ^ With such safeguarding and 
preservation, the Final Report of a truth commission can be used as evidence to later 
prosecute key actors in the violations of human rights.
Thus, for example, the 1974 Ugandan Commission referred 40 cases of suspected 
perpetrators to the Director of Public Prosecutions for possible charges; twenty-six more 
cases were referred to prosecution authorities for further investigation. '^^  ^The 1982 Bolivian 
Commission directly filed at least one criminal complaint with Bolivian prosecution 
authorities.^ "^ ® The 1985 Commission in Uruguay collected information involving 64 
suspected perpetrators and transmitted thousands of pages to the authorities.Also, the 
Chadian Commission report was presented as evidence of the serious human rights abuses 
carried out by the Hissène Habré regime in the action brought by the victims to prosecute 
Habré.^ "^ ^
Similarly, the Report of Argentina’s truth commission CONADEP, which was 
published in 1985, played a key role in the prosecution of some high-ranking figures in the 
previous regime.^ "^  ^ The Chilean National Commission for Truth and Reconciliation 
{Comision Nacional de Verdad y  Reconciliacion) also handed over information to judicial
^  For a discussion on the safeguarding of the evidence by a truth commission, see Peterson, Trudy 
(2005) Final Acts: A Guide to Preserving the Records of Truth Commissions (Washington, D.C.: 
Woodrow Wilson Center Press).
“Commission of Inquiry into the Disappearances of People,” Report of the Commission of inquiry 
into the Disappearances of People in Uganda since the 25th January 1971, Kampala, 13 June 1975, 
0786-788.
Case Comision Nacional C / René Veizaga et ai., referred to in Inter-American Court of Human 
Rights (lACtHR), Case of Ticona Estrada et ai. v Bolivia (Judgment - Merits, Reparations and Costs) 
Series C No 191, 27 November 2008, para. 91.
See Amnesty International (1986) Current investigations into ‘Disappearances” under the Military 
Government in Uruguay, Index: AMR 52/01/1986, January 1986.
^  See Human Rights Watch (2008) The Case Against Hissène Habré, an "African Pinochet (New 
York: Human Rights Watch).
Bell, Rose (1996) “Truth Commissions and War Tribunals,” index of Censorship (5) 1996, p. 148); 
Ratner, Steven et ai (2009) Accountability for Human Rights Atrocities in international Law: Beyond 
the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 266.
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authorities. Commenting on the usefulness of the Final Report of a truth commission, Hayner 
notes, in reference to the arrest warrant issued for General Pinochet, that “the Spanish judge 
who asked for Pinochet’s extradition (from London in 1998) relied heavily on Chile’s truth 
commission report in building and presenting his case, even citing the truth report directly in 
Pinochet’s arrest warrant.” ®^® The Peruvian commission also forwarded over 40 cases to the 
state’s prosecutor-general, many of which led to trials.^ ® ^
Generally, a truth commission’s Report is widely available to the public and may not 
be protected from disclosure to those who may want to use it for leads, though some details in 
it, such as the identity of certain victims and witnesses may be kept confidential and not 
publicly available. On the question of granting eonfidentiality and protection to certain 
information from disclosure and use in subsequent criminal proceedings, many states have 
drawn up national legislation to safeguard such details. Thus, for example, the SATRC’s 
Promotion of National Unity and Reconeiliation Act 1995, provides that incriminating 
information obtained under the commission’s powers of questioning “shall not be admissible 
as evidence against the person concerned in criminal proceedings in a court of law or before 
any ... institution established by or under law.” ®^^ Similarly, the Guatemalan truth 
commission’s hearings were kept "confidential so as to guarantee the secrecy of the sourees 
and the safety of witnesses and informants.” ®^^ Peru’s Commission on the Truth also had 
powers to withhold the identity of anyone who “provide[d] important information to it or
Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: 
Routledge), p. 38.
Cue va, Gonzalez (2006) “The Peruvian Truth and Reconciliation Commission and the Challenge of 
Impunity,” in Naomi Roht-Arriaza and Javier Mariezcurrena (ed.) Transitional Justice in the Twenty- 
First Century, Beyond Truth versus Justice (Cambridge, New York: Cambridge University Press), pp. 
79-89.
Promotion of National Unity and Reconciliation Act 1995, No. 34 of 1995, Section 31(3). 
Commission for Historical Clarification: Agreement on the Establishment of the Commission to 
Clarify Past Human Rights Violations and Acts of Violence that have caused the Guatemalan 
Population to suffer, “Operation,” para. IV, June 23,1994.
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participate [d] in the investigations and was mandated to keep all documentation and 
testimony reeeived during operations and on dissolution “confidential [“reserved”].” ®^®
In the case of the SLTRC, the commission was given the power to receive 
information on a confidential basis and could “not be compelled to disclose any information 
given to it in confidenee.” ®^® In addition to this, the SLTRC was also instructed to take 
measures to protect confidential information prior to its dissolution/®^ The Charter of East 
Timor’s Commission for Reception, Truth, and Reconciliation (Comissao de Acolhimento, 
Verdade e Reconciliaçâo de Timor-Leste, CA VR) had similar instructions®®^  and ditto Kenya's 
Truth, Justice, and Reconciliation Commission (TJRC) which began public hearings in April 
2011 with powers to conduct private hearings,®®^  withhold the identities of those involved®®® 
and to take measures to protect confidential information upon dissolution/®^ This means that 
there is a general pattern of protecting the information gathered by a truth commission, 
making it seems likely that states establishing a truth commission in future would follow the 
same pattern.
It is instructive however that, in some cases, the terms of referenee of a truth 
commission may even require the sponsoring states to periodically publish the report on the 
implementation of the recommendations contained in the Final Report. For instance, El 
Salvador’s mandate had required the government to implement the recommendations in the 
Final Report. Similarly, the Sierra Leone’s truth commission’s term of reference also obliged
Truth and Reconciliation Commission {Comision de ia Verdad y  Reconciiiaciôn, CVR): Supreme 
Resolution, No.101-2001-JUS, February 27, 2001, Article 6(d). 
ibid.. Article 7.
Truth and Reconciliation Commission Act 2000, s 7(3). 
ibid.. Section 19(2)(a)(ii).
UN Transitional Administration in East Timor (UNTAET) Regulation 2001/10, July 13, 2001, ss. 
44.2 and 43.2(b).
Truth, Justice, and Reconciiiation Commission Act 2008, s. 25(2). 
ibid., s. 25(4)(a)(b(c).
ibid., s. 50(2)(a)(ii). TJRC is expected to complet its work by November 2011.
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the government to publicly report, on a quarterly basis, the implementation of the 
recommendations contained with its Final Report/®^
So, the publication of a Final Report by a truth commission thus represents a 
distinguishing element of its activity. And on the whole, the dissemination of a truth 
commission’s Report allows a larger audience to benefit from the commission’s work, 
thereby helping to educate the public, possibly deter future abuses, and strengthen the rule of 
law. ®®® In addition, broad distribution of this Report also indicates that the country’s political 
climate is respectful of the commission and its work, thereby increasing the likelihood that 
those in positions of power will accord its findings a deserved authority and, hence, 
implement its conclusions.®®"^
2.2.12 Conclusion
The foregoing provides a baseline for identifying a truth commission. There could be other 
characteristics of a truth commission that, perhaps, may have considerably more conceptual 
import than those discussed above, but the foregoing is considered a minimal requisite 
number of norms that could apply to a truth commission. Normativeness can be demonstrated 
only by showing that there exists a practice that can be generalised, which, in turn requires 
that the conceptual frameworks conform to, in Hayner’s words “careful delineation.”®®® The 
above discussed characteristics of a truth commission, to a significant extent, can operate as
Office of the United Nations High Commissioner for Human Rights (2006) Rule-of-law Tools for 
Post-Conflict States: Truth Commissions (New York, N.Y.; Geneva; United Nations), p. 13.
See United Nations, Economic and Social Council, Question of the impunity of Perpetrators of 
Human Rights Violations (civil and political) Revised Final Report, prepared by Mr Joinet pursuant to 
Sub-Commission decision 1996/119, E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997, para. 17 (“The 
right to know is also a collective right, drawing upon history to prevent violations from recurring in the 
future. Its corollary is a "duty to remember", which the State must assume, in order to guard against 
the perversions of history that go under the names of revisionism or negationism; the knowledge of 
the oppression it has lived through is part of a people's national heritage and as such must be 
preserved. These, then, are the main objectives of the right to know as a collective right.”)
Antkowiak, Thomas (2002) “Truth as Right and Remedy in International Human Rights 
Experience,” Mich. J. int'i L , 23(4); p. 998.
Hayner, Priscilla (2010) Unspeakable Truths: Transitional Justice and the Challenge of Truth 
Commissions 2'^  ^ (London: Routledge), p. 11.
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ground norms for the identification of a truth commission. That is, these characteristics 
provide a baseline for some sort of consistency in the identification of a truth commission 
from myriads of other commissions of inquiry of fact-finding status.
As stated earlier, a truth commission was traditionally understood to apply in the 
limited and linear time period of transition fi*om an authoritarian regime or armed conflict to 
democracy, but it seems flexibility is necessary in response to varying circumstances of the 
day. It is evident that the work of a truth commission does not always correlate to an 
exclusive period of transition. Indeed, Aolain and Campbell argue that armed conflict and 
dictatorial regime scenarios may not be the only kind of situations to contend with for the 
purpose of establishing a truth commission to address the legacy of human rights and 
humanitarian norms violations.®®® This is because a similar legacy may also be encountered 
even in established democracies grappling with prolonged, deep-rooted and identity-based 
historical injustices of various kinds.
For instance, the struggles of the aboriginal peoples of Australia, New Zealand, 
Canada, and Greenland could merit the establishment of a truth commission in order to 
address any structural injustices that could give rise to the protracted struggles. In fact, a 
truth commission has been proposed to deal with the long-drawn territorial dispute between 
Palestine and Israel.®®^  And in the particular case of Brazil too, a country already enjoying 
stable democratic rule since the end of military rule in 1985, the country has also proposed to
^  Aolain, Fionnuala & Campbell, Colm (2005) “The Paradox of Transition in Conflicted 
Democracies,” Hum. Rts. Q., 27(1), p. 174 (noting that “authoritarian entities may not be the only kind 
of states to leave in their wake a legacy of serious and systematic rights violations. A Similar legacy 
may manifest in states that have experienced prolonged, structured, communal, political violence, 
even where the political structures could be considered ‘democratic.’”)
Meyerstein, Ariel (2007) “Transitional Justice and Post-Conflict Israel/Palestine: Assessing the 
Applicability of the Truth Commission Paradigm,” Case W. Res. J. Int'i L , 38(2); p. 361 (offering an 
assessment of the viability of such proposal, noting that”[i]n establishing a truth commission, Israelis 
and Palestinians will embark on a structural shift, radically altering the calculus of the conflict from one 
of violence and the mutual denial of conflicting narratives, to one of peaceful negotiation and 
recognition of the other’s narrative of suffering.”)
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set up a truth commission to investigate the torture and killings carried out during the 21 
years the military was in control, from 1964 to 1985.®®^
It is beyond dispute that society is constantly changing and adapting to a steady 
stream of new technological and social changes brought upon it by the constraints of 
modernity. In the context of the criminal justice system, courts are continuously driven to 
evaluate new questions, adapting and interpreting old precedents. As Robin Feldman, 
Professor of Law and Director at the Law & Bioscience Project argues, in the context of an 
adversarial system of justice, the issues arising in the common law system are constantly new 
and, despite the massive volume of laws being enacted and cases being decided, the courts 
are continually faced with new eircumstances and new legal issues. According to Feldman, 
the vision of law is never captured within a fixed structure, ordering only what already exists, 
but law itself is “constantly driven to adapt to changing circumstances within existing 
frameworks as tested and refined through various spheres of acceptance.”®®^
To this end, the view is that a truth commission should be set up to address not just 
serious violations of physical integrity, but all sorts of violations and injustices, including 
economic and social injustices, escalating tensions, discriminations, serious disturbances that 
are orchestrated in the name of deep-seated historical and religious grievances.®^ ® Otherwise,
Duffy, Gary (2010) “Brazil Truth Commission Arouses Military Opposition,” BBC News, 
Monday, 11 January. As at August 2011, the Bill on the proposed Truth Commission is currently at 
the House of Representatives and awaits the nomination of a special commission which will decide on 
its constitutional and political viability.
Feldman, Robin (2009) The Role of Science In Law (Oxford; New York: Oxford University Press), 
p. 94.
For a range of scholarly views on this idea of broadening the remit of transitional justice 
mechanisms generally to cover all areas of violations, see Clark, Phil et al (2009) “Justice for 
Apartheid Crimes Corporations, States, and Human Rights,” Report of a Symposium Held at St. 
Antony’s College, Oxford, 31 January (discussing the challenges of seeking international or domestic 
legal redress for past human rights violations in the context of Khulumani et al v. Barclays et al case 
which was filed under the US' Alien Tort Claims Act (ATCA) against companies involved with the 
South African apartheid regime, but which both the South African and the U.S’s governments agreed 
undermined South Africa’s policy of dealing with apartheid through its Truth and Reconciliation 
Commission); Musila, Godfrey (2009) “Options for Transitional Justice in Kenya: Autonomy and the 
Challenge of External Prescriptions,” Int'i J. Transitional Just, 3(3); pp. 459-460 (emphasising, in the 
context of accountability options for Kenya’s transitional justice that: “Transitional justice must 
therefore be not only political but also socioeconomic”); Carranza, Ruben (2008) “Plunder and Pain:
11 6
to limit the application of a truth commission to the period of democratic change or political 
transition would be to ignore the fact that human rights abuses may also take place in 
circumstances where, sometimes, the norms of liberal democratic accountability are already 
established/^^ Along this line of thought, it is submitted that the identity mechanism of a 
truth commission should rather be based on both objective and subjective criteria. Objective, 
in the sense of having a benchmark to which every truth commission conforms; subjective, in 
the sense of the perceptions of the people about what the body stands for in practice.^^^
Given this submission, it seems necessary to examine the constituent parts of a truth 
commission. Sections 2.3 and 2.4 below expound on the structure and the process of a truth 
commission with a view to pinpointing its mode of operation.
2.3 The Structure of a Truth Commission
Should Transitional Justice Engage with Corruption and Economic Crimes?” Int'i J. Transitional Just, 
2(3); pp. 310-330 (exploring the various points at which accountability for economic crimes, including 
large-scale corruption, intersects with accountability for human rights violations); Miller, Zinaida (2008) 
“Effects of Invisibility: In Search of the Economic in Transitional Justice,” Int'i J. Transitional Just, 
2(3); pp. 266-291 (arguing for the inclusion in the mandates of transitional justice mechanisms, 
including truth commission, the investigation of issues such as economic inequality, structural 
violence, redistribution and development); Pasipanodya, Tafadzwa (2008) “A Deeper Justice: 
Economic and Social Justice as Transitional Justice in Nepal,” Int'i J. Transitional Just, 2(3); p. 379 
(arguing in the context of economic and social injustice underpinning the Nepal’s 12-year conflict 
which began February 1996 and ended prior to April 2008 election, that “notwithstanding the valid and 
essential goal of redressing civil and political abuses, transitional justice mechanisms should not 
continue to sideline economic and social justice”). Also, see generally. Cooper, Neil (2008) “As Good 
as it Gets: Securing Diamonds in Sierra Leone,” in Michael Pugh, Neil Cooper and Mandy Turner 
(eds.) Whose Peace? Critical Perspectives on the Political Economy of Peacebuilding (Basingstoke: 
Palgrave Macmillan), pp. 103-117; Hayner, Priscilla & Bosire, Lydiah (2003) Should Truth 
Commissions Address Economic Crimes? Considering the Case of Kenya (New York: International 
Center for Transitional Justice); Cavallaro, James & Albuja, Sebastian (2008) “The Lost Agenda: 
Economic Crimes and Truth Commissions in Latin America and Beyond,” in Kieran McEvoy and 
Lorna McGregor (eds) Transitional Justice from Below: Grassroots Activism and the Struggle for 
Change (Oxford [u.a.]: Hart), pp. 121-141; Laplante Lisa (2007) “On the Indivisibility of Rights: Truth 
Commissions, Reparations, and the Right to Development,” 10 Yale Hum. Rts. & Dev. L.J., pp. 141- 
177.
This idea has been further explored in the case of an ostensible democracy— Northern Ireland. 
See, Lundy, Patricia & McGovern, Mark (2008) “The Role of community in Participatory Transitional 
Justice,” Kieran McEvoy and Lorna McGregor (eds.) Transitional Justice from Below: Grassroots 
Activism and the Struggle for Change (Oxford [u.a.]: Hart), pp. 99-120.
For further discussion on this viewpoint, see Freeman, Mark (2006) Truth Commissions and 
Procedural Fairness (Cambridge: Cambridge University Press), pp. 21-22 (discussing the 
classification of a truth commission, noting in particular that it should be internally coherent (i.e., the 
body in question should reasonably conform with the technical definition of a truth commission) and 
externally coherent (i.e., the classification of the body as a truth commission should reasonably 
correspond to a broad domestic and international consensus about that classification)).
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A truth commission is often composed of appointed commissioners, headed by a chairperson 
who directs the affairs of the commission during the public hearings. Ordinarily, these 
members are usually distinguished individuals not beholden to the government since any 
“fact-finding bodies should, in principle, consist of individuals in their personal capacity.”®^® 
Also, there are usually about a dozen, more or less commissioners cutting across religious, 
cultural and soeio-eeonomie, gender, demographic, educational, or professional divides, 
including judges, lawyers, human rights activists, military and police officers, labour union 
representatives, legislators, forensic experts, academies, and social workers.^ '^^
For instanee, the SLTRC was composed of seven commissioners, four of whom were 
Sierra Leoneans and three from the international community, but all of whom were persons 
of integrity and credibility, with high standing and competence.®^ ® Similarly, the SATRC, 
whose membership was drawn from a eross-seetion of South African society, was made up of 
individuals of national and international influence and achievements, chosen for their 
impeccable records in the defence of human rights; and they were also ably supported in their 
work by professionals as well.®^ ®
See UN Economic and Social Council (ECOSOC), 56 Social Committee, 2 Summary Records, at 
169, UN Doc. E/AC.7/SR.749 (1974); Report of the Working Group established under Resolution 14 
(XXVII) of the Commission on Human Rights, UN Doc. E/CN.4/1086 (1972), p. 4, para. 10.
Ratner, Steven et al (2009) Accountability for Human Rights Atrocities in Internationai Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 262.
A Sierra Leonean, Bishop Joseph Humper served as the chairman of the SLTRC. Other members 
of the commission include Deputy Chair Laura Marcus-Jones, a former judge of the Sierra Leone 
High Court; Professor John Kamara, a college principal and veterinary surgeon; and Sylvanus Torto, 
a professor of public administration. The international members are Satang Jow, a former Minister of 
Education in the Gambia; William Schabas, a Canadian human rights lawyer and current head of the 
Irish Centre for Human Rights; and Yasmin Sooka, a South African human rights lawyer who also 
served on the Truth and Reconciliation Commission in South Africa. (For details of SLTRC’s 
commissioners, see the Final Report of the Truth and Reconciliation Commission (2004) Witness to 
Truth: Report of the Truth and Reconciiiation Commission of Sierra Leone, Vol. 1, p. 5.)
The following people were the members of the Truth and Reconciliation Commission: Archbishop 
Desmond Tutu (chairperson); Dr. Alex Boraine, a minister who served as executive director of the 
Institute for Democracy in South Africa from 1986 to 1990, (deputy chairperson); Mrs Mary Burton, 
former president of the Black Sash; Chris de Jager, a lawyer. Freedom Front Member, and member of 
the Volkstaat (Afrikaner homeland); Rev. Bongani Finca, [provincial Head of the Eastern Cape 
Independent Electoral Commission]; Ms Sisi Kamphephe, a lawyer and member of the Black 
Lawyers’ Association; Mr Richard Lyster, a lawyer and director of the Legal Resources Centre in 
Durban; Mr Wynand Malan, who resigned as a National Party MP under former state president P.W. 
Botha; Ms Hlengiwe Mkhize, a psychologist who is the national director of mental health and
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In the case of the Bolivia National Commission of Inquiry into Disappearances 
{Comision Nacional de Investigacion de Desaparecidos)^^^ the Commission was composed 
of eight commissioners: the under-secretary of justice, a member of the House and a member 
of the Senate, one representative each of the armed forces, the labour federation, and the 
peasants’ federation, and one representative from each of two human rights organisations/^^ 
Similarly, the Chilean National Commission for Truth and Reconciliation {Comision 
Nacional de Verdad y  Reconciliacion), had eight commissioners; the Argentina’s National 
Commission on the Disappeared {Comision Nacional sobre la Desaparicion de Personas - 
CONADEP) however had thirteen. Commenting on the Chilean’s and Argentina’s truth 
commissions with respect to their composition, Mattarollo observes that “an effort was made 
to bring together a sufficiently representative and diverse group of people,”®^  ^ in order to 
underscore the point about the wide range of backgrounds the truth commissioners are 
usually selected from.
The composition of a truth commission, whether it is made up entirely of citizens 
from the sponsoring state, exclusively of foreign nationals, or a combination of both, seems 
to have a significant impact on the image of the commission. Thus, for instance, having 
nationals of the sponsoring state entirely for its operation may impact a sense of confidence 
and belonging to the truth commission. But, at times, foreign involvement may be necessary
substance abuse; Mr Sumisa Ntsebeza, an attorney and the Black Lawyers’ Association publicity 
secretary; Dr. Wendy Orr, deputy registrar of student affairs at the University of Capetown; Dr. Mapule 
Ramashala, a clinical psychologist and researcher; Dr. Yasmin Sooka, a lawyer and national 
president of the World Conference on Religion and Peace; Ms Glenda Wildschut, a social worker; 
Rev. K.M. Mqojo, a clergyman; and Advocate, (see Cavanaugh, Karen (1997) "Emerging South 
Africa: Human Rights Responses in the Post-Apartheid Era," Cardozo J. Int'i & Comp. L , 5(1): p. 326, 
fn216.)
Bolivia National Commission of Inquiry into Disappearances established in October 1982 by 
President Hernan President Hernan Siles Suazo was thought to be the first Latin America truth 
commission and its aim was to investigate the disappearance of citizens betweeen1967 and 1982 
(See Justice in Perspective: Centre for the Study of Violence and Reconciliation, Johannesburg, 
South Africa. Available online at:
http://www.justiceinperspective.org.za/index.php?option=com_content&task=view&id=75&ltemid=121
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4), pp. 613-614.
Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif (ed.) Post-conflict justice 
(Ardsley, N.Y.: Transnational Publishers), p. 308.
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too, in order to bring in expertise or give the truth eommission a broader perspeetive in its 
operation. For instanee, in the ease of El Salvador’s truth eommission, whose staff were 
eomposed entirely of foreign nationals, this gave the eommission aeeess to many doeuments 
whieh eould not have been readily eome by had it consisted of the El Salvadorians, on 
account of the cireumstanees that existed at the time/^® However, as Hayner points out, 
where a truth eommission relies on foreign personnel for its operation, those who are opposed 
to its establishment may consider the presence of foreigners in their midst as anathema to the 
sovereignty of the sponsoring state, thereby exploiting foreigners’ presence to discredit the 
work of sueh a truth commission/^^
On the other hand, as stated earlier, if the officials of a truth eommission are made up 
of the citizens from the sponsoring state, this can also have a positive impact on the 
eommission in the sense that the citizens of that state would understand their country’s 
situation better than the foreigners, thereby helping to promote national confidence in the 
work of such a truth eommission/^^
Apart from the commissioners, a truth eommission also requires the skill and 
reliability of other support staff, which eould be made up of human rights experts, 
investigators, legal experts, researchers, therapists or social workers, translators, computer 
specialists, data-entry staff and security personnel. While there may not be a blanket rule for 
the optimal composition of a eommission, a truth eommission, as indicated before, relies on 
the stature, independence, moral authority, integrity and expertise of its members who are
^®°For an analysis of arguments on this front, see Popkin Margaret and Roht-Arriaza Naomi (1995) 
“Truth as Justice: Investigatory Commissions in Latin America,” Law & Soc. Inquiry, 20(1); pp. 94-95; 
Buergenthal Thomas (1994) “The United Nations Truth Commission for El Salvador,” Va. J. Int'i L., 
27(3); pp. 542-543.
See Hayner Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” 
Hum. Rts. Q., 16(4), pp. 612, 624, 631, 643, 654.
Ratner Steven et al (2009) Accountability For Human Rights Atrocities in International Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 262.
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selected in accordance with the requirements set out in its mandate in order to achieve a 
sueeessful operation/^®
In effect, the nature and history of the abuses that a truth eommission is set up to 
examine often determine the composition of its personnel—whether as to their profession, 
ethnicity, soeial background and other distinguishing traits or other attributes.®^ "^
2.4 The mode of operation of a truth commission
The mode of operation of a truth eommission relates to the way in whieh the commission 
essentially performs the role mandated for it to carry out. This can be categorised into three 
areas of operation, namely public hearings, truth-telling, naming names.
2.4.1 Public hearings
A truth eommission usually conducts its activities in public rather than in private, through 
organising a series of public hearings.®^ ® These hearings are usually provided for by the 
enabling legislation setting up sueh a truth eommission. For instanee, the Peruvian Truth and 
Reconciliation Commission {Comision de la Verdad y  Reconciliacion, CVR) was mandated 
by its Charter to conduct its operation in public and the hearings were televised nationally 
throughout Peru.®^ ®
Ibid.), p. 262.
^  See Harvard Law School, Human Rights Program, and World Peace Foundation (1997) Truth 
Commissions: A Comparative Assessment: An Interdiscipiinary Discussion (Cambridge, MA: Harvard 
Law School Human Rights Program), pp. 21-22, 42-43; Buergenthal, Thomas (1994) “The United 
Nations Truth Commission for El Salvador,” Va. J. Int'i L ,  27(3); pp. 541-543 (noting also the 
importance of good rapport among commissioners); Kerr, Rachel & Mobekk, Eirin (2007) Peace and 
Justice: Seeking Accountability After War {Cambridge-, Malden, US: Polity Press), pp. 130-131 (on the 
need for domestic consultation).
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 222-267 (discussing the nature, importance and challenges of truth 
commission’s public hearings).
See Article 6(d) Decree No. 065-2001-PCM, June 4, 2001 (“To carry out public hearings and, as it 
considers appropriate, carry out investigative steps in a confidential manner, with the capacity to 
maintain the confidentiality of identity of those who provide important information to it or participate in 
the investigations.”) On the question of public hearings being televised nationally, see Lozada, Carlos 
(2002) “Peru Casts Light on a Dark Chapter from the Past,” Christian Science Monitor, October 4.
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Indeed, for a truth commission, whieh is a public body of inquiry created by the state 
to conduct hearings into the violations of human rights law and humanitarian norms that have 
affected a large number of resident victims from that state, it is necessary that its process of 
investigations be made transparent and open to the public in order for the victims and their 
relatives to accept the results. The public hearings are meant to provide an opportunity for 
victims to convey publicly their narratives about the violations that have taken place in the 
past, and receive a formal public acknowledgment of the events that are being narrated, 
thereby regaining their lost dignity and securing public recognition. For instance, during the 
Solomon Island Truth and Reconciliation Commission’s first national public hearings,® 
conducted in Honiara, Solomon Island on March 10, 2010, a witness, Edith Padavisu, who 
testified on the brutal assault on her husband in Guadalcanal in April 1999, expressed relief at 
finally being able to tell her story in public. According to her, the joy of being able to recount 
her traumatic experience publicly was “healing me a lot.”®^^
Nowadays, demoeratic societies around the world have a tendency to make public and 
transparent the administration of state justice institutions. Indeed, public hearings are 
significant activities in a truth commission’s work plan to accomplish its mission. As Fletcher 
argues, “[e]ven if the guilty are not [publicly] punished, their confession of guilt puts them in 
a morally subordinate position that enables the former vietims to regain lost dignity.”®^  ^The 
significance of public hearings is further underlined by a professor of criminal law, criminal 
procedure and evidence, Scott Howe who, in the context of opening up courtrooms to the 
public eye, maintains that:
Solomon Island’s Truth and Reconciliation Commission (TRC) was established in April 29, 2009, in 
part, to “examine the nature, antecedents, root causes, accountability or responsibility for and the 
extent of the impact on human rights violations or abuses which occurred between 1st January 1998 
and 23rd July 2003, including the destruction of property, deprivation of rights to own property and the 
right to settle and make a living.” {Truth and Reconciliation Commission Act 2008 (No. 5 of 2008), 
s.5(1)(c): Part III “Functions of the Commission.”
“First TRC Hearing Brings Relief and Hopes for Reconciliation,” Solomon Times, Wednesday, 
March 10, 2010.
Fletcher, George (2002) Romantics at War: Glory and Guilt in the Age of Terrorism (Princeton, 
N.J.; Oxford: Princeton University Press), p. 206.
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Publicity can cause unknown witnesses to come forward so that their information may be considered 
and the facts correctly determined. It ean also help to ensure that those administering the ... process 
will aet fairly by subjecting their decisions to public scrutiny. It can also provide the stimulus for 
needed changes in the ... process or, alternatively, the information by whieh the public can conclude 
that the system operates appropriately.^^®
It is instructive that in criminal proceedings, for instance in England and several other 
countries of the British Commonwealth, “the press may only safely report before trial the 
essential facts of arrest and charge and, during trial, a balanced and objective account of the 
basic proceedings on the record.”^^  ^ But the public hearings of a truth commission do more 
than that, in that, as mentioned above in relation to Peru’s nationally televised hearings, they 
ensure a continuous flow of information between the deponents by exposing to the scrutiny of 
the public much more information through television and radio coverage. In this context, 
Hayner argues that truth commissions in general fill a unique niche: “They paint a larger 
picture, looking at many thousands of victims, whereas trials ... must, by definition, focus on 
specific events of wrongdoing.”^^ ^
Also, by not imposing ‘gag orders’ or any other forms of limitation on the media, 
constraining its proceedings as in criminal trials,^^  ^a truth commission addresses the needs of 
victims in a manner that prosecutions cannot, since it provides the victims with the 
opportunity to share their heart wrenching personal testimony about past abuses without let or
Howe, Scott (2002) “Publicity in Criminal Cases,” in Encyclopedia of Crime and Justice Vol. 3, 2" 
ed. (New York: Macmillan Reference USA), p. 1269.
Ibid.,
Hayner, Priscilla (2001) “More Than Just the Truth,” UNESCO Courier, available at 
http://www.unesco.org/courier/2001_05/uk/droits.htm (assessed January 9, 2010).
See Gibb, Frances (2010) “Family Courts: The Changes Were a Misguided, Politically Motivated 
Fudge,’” The Times (London), May 6, (criticising the opening of the family courts to the public by the 
then UK Justice Secretary, Jack Straw as provided for in the Chiidren, Schools and Families Act 2010 
(fn 356 above) as inadequate, calling for more transparency in these courts). For a scholarly view on 
gag orders, see, e.g., Minnefor, Eileen (1995) “Looking for Fair Trials in the Information Age: The 
Need for More Stringent Gag Orders Against Trial Participants,” U.S.F. L. Rev., 30(1): pp. 95-152.
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hindrance.^ "^  ^ And in the context of the earlier mentioned Solomon Island truth and 
reconciliation commission for instance, Knut Ostby, UN Resident Coordinator and United 
Nations Development Programme (UNDP) Resident Representative in the country praised 
the truth commission public hearings, noting that: “The Solomon Islands TRC provides an 
ideal forum, at which the first steps towards national healing can be taken,” adding “It is very 
positive that there is so much early support for these efforts.”^^ ^
However, the truth commission’s public hearings are not universally observed by 
every truth commission. The lack of uniformity, in this respect, may be connected with a raft 
of factors such as, concerns for the security situation in the transitional country, and the time 
constraints and limited resources a commission may have to complete its task. Underscoring 
this point, Hayner explains that having private hearings under a truth commission is often 
thought to be “essential for the safety and protection of both witnesses and the accused, as 
well as for avoiding undue public pressure on the commissioners and staff as they pursue 
sensitive cases.”^^  ^Indeed, apart fi*om some truth commissions that have been established in 
African and Asian countries, nearly all the truth commissions established in Latin America 
have been held behind closed doors,^^  ^perhaps due to the fear that “public investigations risk 
scaring away witnesses that otherwise might testify, or putting in danger those that do.”^^ ^
See generally, Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after 
Genocide and Mass Violence (Boston: Beacon Press) pp. 62-64; Phelps, Teresa (2004) Shattered 
Voices: Language, Violence, and the work of Truth Commissions (Philadelphia, Pa.: University of 
Pennsylvania Press).
“More Victims Ready to Testify in Next Hearings,” Soiomon Times, Thursday, March 11, 2010. 
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4): p. 647.
Hayner, Priscilla (2002) Unspeakabie Truths: Confronting State Terror and Atrocity (New York: 
Routledge), p. 226. Some other truth commissions that have held public hearings include: Uganda, 
Germany, Sri Lanka, South Africa, Nigeria, Grenada, Timor-Leste, Ghana, Sierra Leone, Peru, 
Morocco, Paraguay, Liberia (Freeman, Mark (2006) Truth Commissions and Procedural Fairness 
(Cambridge: Cambridge University Press), p. 225).
Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4): p. 647.
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Nevertheless, since one of the major purposes of a truth commission is to educate the 
public by making the violators of human rights accountable for their violations,^^^ public 
hearings seem to be very essential for achieving a successful outcome in a truth commission’s 
operation. Expressing this view, Michael Scharf, a professor of Law and Director of the 
Frederick K. Cox International Law Center at Case Western Reserve University School of 
Law, Cleveland, Ohio, has observed that “it is human nature that people do not trust what 
they cannot see.”"^®^ This means that by avoiding public hearings altogether in some cases, a 
truth commission may create a credibility problem for itself. For, the public may lose 
confidence and trust in its process altogether; and, without publicising its operation, a truth 
commission may not gain wide acceptance at the end of its operation. Public education 
requires that people should be exposed to different experiences of life as felt by other people, 
in order to benefit from these experiences. For instance, while quoting Dr Alexander Boraine, 
the Vice Chairperson of the South African Truth and Reconciliation Commission, on the 
hundreds of public hearings conducted by the Commission around South Africa, Scharf again 
notes that:
There is the enormous advantage of the nation participating in the hearings and the work of the 
Commission from the very beginning through radio, television and the print media and the right of 
anyone to attend any of the hearings, ... [providing] strong educative opportunity so that healing and 
reconciliation is not confined to a small group but is available to all.'^ ®*
See Bassiouni, Cherif (2002) "Accountability for Violations of International Humanitarian Law and 
Other Serious Violations of Human Rights," in M. Cherif Bassiouni (ed.) Post-Conflict Justice (Ardsley, 
N.Y.: Transnational Publishers), p. 40 (noting in the context of accountability mechanisms in general, 
including a truth commission that the goals of these mechanisms are “to educate and prevent and to 
shake people from a sense of complacency, one that bureaucracies, including military and police 
bureaucracies, tend to foster in a climate of silent conspiracy.”)
Scharf, Michael (1997) “The Case for a Permanent International Truth Commission,” Duke J. 
Comp. & Int'l L , 7(2); p. 387.
Ibid., p. 387.
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And yet, public hearings have other uses too. They have the potential of eventually becoming 
a reservoir of data, a forum to affirm public participation in a truth commission’s activities 
and to undertake broad public education about the general nature of the abuses and suffering 
that have taken place; rather than being a means to elicit good quality information for truth 
recovery purposes only. That is, by allowing victims or survivors to tell their stories in a 
public setting (shown pictorially in Appendix D), this may engender public understanding 
and sympathy for the victims or survivors, help reduce the likelihood of continued denial of 
the truth by large sectors of the society, and hence help also to increase the public support and 
appreciation for the work of a truth commission."^ ®^
For example, the SATRC held public hearings and more than twenty thousand gave 
evidence to the Committee on Human Rights Abuses, and more than eight thousand 
applications for amnesty were received by the Amnesty Committee. Commenting on the 
outcome of the commission’s public hearings in that regard, Goldstone states that:
But for the [SA]TRC, there would have been widespread denials o f most of the worst manifestations of 
apartheid, and those denials would have been believed and accepted by the majority of white South 
Africans. That is no longer possible. Nor could the same result have been achieved through the normal 
criminal process. It would have taken scores of long and costly trials to have recorded the history of the 
human rights abuses perpetrated during apartheid.'*®^
To sum up, through a prolonged coverage of public hearings, there is a tendeney for the mood 
of the public to be eaptured, thereby helping members of the publie to stimulate a national 
discussion about the past for a better friture, devoid of conflict.^ ®'^  As the Offiee of the United
See Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press, 2006), pp. 222-223 (discussing the beneficial effects of truth commission’s public 
hearings).
Goldstone, Richard (2000) For Humanity: Reflections of a War Crimes Investigator (New Haven: 
Yale University Press), p. 71.
See Freeman, Mark (2005) “Whose truth?” New Internationaiist, Issue 385, p. 8.
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Nations High Commissioner for Human Rights has noted, “publie hearings have proven to be 
a very powerful and effeetive way to bring the eommission’s work to the publie, and should 
be considered by all truth eommissions.”"^®^ Public hearings offer vietims better opportunities 
to confront the perpetrators direetly as well, and in a setting where the perpetrators may not 
have the luxury of the court-room setting to evade them by exercising the right of silence.
For instanee in Transitional Amnesty in South Africa by Antje Du Bois-Pedain, an 
incident was narrated that oeeurred during the apartheid era whieh fits into that eontext: Prior 
to the eriminal trials of killers of Lindi Arm Fourie, a South African victim of a violent attack 
in South Africa, her mother, Ginn Fourie tried to contact the authorities to find out the 
identity of the killers and why they had murdered her daughter so that she could have elosure. 
She was rebuffed, and even at the trials the aecused refused to eountenanee any questions 
from her as they denied the murder eharges. But given that the aeeused denied any 
involvement in the crime and had not ehosen to take the stand, Mrs Fourie’s attempt to 
eommunieate with the perpetrators was rebutted. Henee, there was no way in whieh the 
accused eould respond positively to her offer of forgiveness, while the aeeused continued to 
maintain their denial of any involvement in the erime of which they were accused.
Still on this story, when the SATRC was established, to Mrs Fourie’s joy, it provided 
a setting for her after her request to enter into a dialogue of forgiveness under the court’s 
proceedings was rebuffed, and to achieve in her own mind a state of forgiveness about the 
murder of her daughter. Commenting on the significanee of this story with particular 
reference to the publie forum provided to Mrs Fourie by the SATRC, Du Bois-Pedain praises 
its publie forum, noting that it was “a point where she eould again perceive the humanity of 
her daughter’s attaekers and lay demons of hatred to rest.” ®^^
Office of the United Nations, High Commissioner for Human Rights (2006) Rule-of-law tools for 
post-conflict states: truth commissions (New York, N.Y.; Geneva: United Nations), p. 18.
See Du Bois-Pedain, Antje (2007) Transitional Amnesty in South Africa (Cambridge: Cambridge 
University Press), p. 244.
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Therefore, publie hearings seem to provide victim-witnesses with an oecasion to testify, 
and to eommunieate with the decision-makers with whom they would not have had the 
opportunity of meeting had it not been for the forum provided by the establishment of a truth 
eommission. This sort of eommunication may obviously be in a form and manner that is more 
emotionally fulfilling to vietim-witnesses than the parallel experienee before a trial court. 
For pictorial representations of the publie hearings of three selected truth eommissions, 
namely, the SLTRC, Liberia’s TRC and Morocco’s Equity and Reconciliation Commission 
(ERC), see Appendix D.
2.4.2 Truth-telling
Under a truth commission, truth-telling is about aseertaining, through story-telling, the details 
of the violations that have oeeurred in the past, to identify those responsible for them."^ ®^  
There are a number of sources through which details of the violations are obtained by a truth 
eommission. Usually a truth eommission relies on testimony obtained from individuals who 
have volunteered to tell their stories, and at times information ean come from governmental 
and non-governmental sources. For instance, the Chilean Commission for Truth and 
Reeonciliation reeeived information from over 4,000 witnesses and scores of organisations. 
Similarly, the Peruvian Truth and Reeonciliation Commission {Comision de la Verdad y  
Reconciliacion, CVR) obtained 17,000 statements, while the SLTRC reeeived about 7,000 
statements.
Truth-telling is an essential component of a truth commission in that it serves as an 
"effeetive remedy" for achieving aeeountability for victims in the wake of gross human rights
Stover, Eric (2005) The Witnesses: War Crimes and the Promise of Justice in The Hague 
[Philadelphia: University of Pennsylvania Press), p. 29.
See Ratner, Steven et ai (2009) Accountability For Human Rights Atrocities in Internationai Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 269.
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violations.^®  ^ Victims often demand to know what happened regarding these violations and 
receiving this information ean help ease the victims’ suffering and allow them to grieve for 
their sufferings in order to move on/^^ The importanee of having an offender acknowledge 
what he or she has destroyed is perhaps most diseemible by its absenee; it is as though a 
refusal to reeognise the harm caused is a continuing reduction in the moral worth of the 
victim. Public recognition, voiced by the offender, of that moral worth may help restore the 
vietim’s sense of his or her own value, and gain confidenee that he or she will be treated with 
respeet in the future. In other words, the truth-telling of a truth commission has a 
psychological impact on the victim’s moral status, for the moral value of the victim is not 
simply diminished by the act of the offender, but by the diseemment that such value may 
have been severely disturbed.
Thus, truth-telling tends to reshape those pereeptions, helping to restore a sense of 
self-worth and eonftdence on the part of the vietim. For most vietims, truth-telling addresses 
their social need in terms of bringing them baek into the fold of soeiety, recognising their 
suffering, proving a form of distributive or social justice, and giving out non-eonventional 
resources sueh as soeial awareness, eollective memory, solidarity, and the overeoming of low 
self-esteem.^^ ^ Hamber et al point out that through the SATRC, the horrors of apartheid 
found their way, via the media, into the living rooms of most South Afirieans: “The [SAjTRC 
Speeial Report, a news programme that reported on its aetivities, had a 1.1 to 1.3 million 
audienee eaeh week in its first year and was rated as one of the top ten programmes in the 
eountry according to its viewing figures. In the first months of the eommission, white South
Antkowiak, Thomas (2002) “Truth as Right and Remedy in International Human Rights 
Experience,” Mich. J. Int'l L , 23(4); p. 996.
Roche, Declan (2005) “Truth Commission Amnesties and the International Criminal Court,” Brit. J. 
Criminoiogy, 45(4) p. 569.
Alexandra, Barahona De Brito et ai (eds.) (2001) “Introduction,” in The Politics of Memory: 
Transitionai Justice in Democratizing Societies (Oxford: Oxford University Press), 25. For this same 
observation in the context of South African TRC, see also Hamber, Brandon et ai (2000) “Telling it like 
it is...Survivors’ perceptions of the Truth and Reconciliation Commission,” Soc. Psych., Vol. 26, 
pp. 18-42.
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Africans switched to the Speeial Report nearly as often as to the English news bulletin at 8
Most often, those who have suffered wrongs want these wrongs to be recognised, 
publicly, ritually, and sometimes financially too. In part too, a truth commission depends far 
less on the eonventional aspeets of the legal institution in terms of its purpose, which is to 
acknowledge the singularity of victims’ sufferings rather than the factuality of their 
violations."^^  ^By listening to the victims as they tell their stories in their own vocabulary, a 
truth commission lends dignity to the vietims’ sense of worth. As Hamber and Wilson 
remark, victims speaking about the past and having their version of events recognised, is but 
one of the many possible forms of closure for the individual."^In this connection, the Final 
Report of SATRC underscores the importance of truth-telling, using a recurring healing 
metaphor: “However painful the experience, the wounds of the past must not be allowed to 
fester. They must be opened. They must be cleaned. And balm must be poured on them so 
they ean heal. This is not to be obsessed with the past. It is to take care that the past is 
properly dealt with for the sake of the future.”"^^^
In a report issued before the establishment of the International Criminal Court, 
Amnesty International is of the view that “[v]ictims and their families have a vital interest in 
knowing the truth about past human rights violations, in seeing that justice is done and in
Hamber, Brandon et al (2000). “"Telling It Like It Is...": Understanding the Truth and Reconciliation 
Commission from the Perspective of Survivors.” Soc. Psych., Vol. 26, p. 19. On the essential role of 
mass media in relation to the work of South African Truth and Reconciliation Commission, see Krabill, 
Ron (2001) Symbiosis: Mass media and the Truth and Reconciliation Commission of South Africa.” 
Media, Cult. & Soc., 23(5); pp. 567-585 (discussing the relationship between the mass media and the 
Commission, focusing primarily but not exclusively on broadcast Media).
Van, Roermund Bert (2006) “The Political Trial and Reconciliation,” in Antony Duff et al (eds.) The 
Trial on Trial Vol. 2, Judgment and Calling to Account (Oxford: Hart), p. 187.
Hamber, Brandon & Wilson, Richard (2002) "Symbolic Closure through memory, reparation and 
revenge in post-conflict societies," J. Hum. Rts. 1(1); p. 37 (noting that speaking out, grief and loss 
potentially no longer plague the individual consciously or unconsciously, and the victims no longer live 
in a state somewhere between denial and obsession, where the loss is to a large degree accepted 
and incorporated into the functioning of everyday life).
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 1; 
para. 27, p. 7.
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protecting their own civil interests.”"^ ^^ Indeed, an appeal to memory could act as an effective 
cure against past atroeities. In relation to the thousands of Jewish ehildren deported from 
France during World War II, Todorov points out that “[t]o prevent a ‘repetition of the events’ 
requires thinking about the cireumstances of this barbarous aet, the motivations of those who 
were responsible, and the means they implemented.
It is instructive however that even memory ineentivisation is already being introduced 
into the arena of law too. In a number of European countries that have adopted what is called 
‘memorial’ law (“/oz mémorielle ”), traumatie events are often ineorporated into the national 
narrative. For instance, to underline the importanee of memory in the system of justice, 
France adopted a “Gayssot” law in July 1990 which modified the penal code in order to make 
“those who eontest [...] the existence of one or many crimes against humanity [...] that may 
have been committed by members of a recognized criminal organization or by a person guilty 
of such crimes...” subject to legal prosecution.'^Specifically, this law prescribes a 
punishment of a year’s imprisonment and a heavy fine for anyone who denies as crimes 
against humanity the Nazi extermination of the Jews; the “Arménie” law adopted in January 
2001 recognises the massacres of the Armenians in the Ottoman Empire in 1915 as genocide; 
both the slave trade and slavery itself are defined as crimes against humanity."^
One might call into question these Freneh laws or lois mémorielles inasmueh as they 
seem to supress freedom of opinion and speech, and are also equipped with penal
Amnesty International, The International Criminal Court: Making the Right Choices - Part II, Index 
Number: lOR 40/011/1997, 30 June 1997, p. 28.
Todorov, Tzvetan (2009) “Memory as Remedy for Evil," J. Int'l Crim. Just., 7(3); p. 451.
French Parlement. LOI no 90-615 du 13 juillet 1990 tendant à réprimer tout acte raciste, antisémite 
ou xénophobe (1). JORF n°162 du 14 juillet 1990, 8333. Legifrance. {cited in Silvestri, Justin (2011) 
An End to the “Vichy/Algeria Syndrome”?: Negotiating Traumatic Pasts in the French Republic (An 
M.A. Thesis: University of Massachusetts), p. 29. See also, “French Memory Laws -  French "lois 
mémorielles," in Liberté pour i'Histoire, available online at: http://www.lph-
asso.fr/index.php?option=com_content&view=article&id=54&ltemid=19&lang=en.
Ibid.,
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s a n c t i o n s In other words, the objection arises that freedom of opinion and speeeh seems to 
have now lost its ground and raison d'etre on account of these laws: that there is no room for 
such, seeing that free speeeh claims may be limited by the threat of criminal prosecution of 
any individual who might claim, for instance, that the Nazi Holocaust never took place, or 
that such a heinous crime was a deliberate lie. But, if hateful statements are made against the 
genocide of the Jews, which is clearly an established historical fact, and these are met with 
penal sanctions, what will happen when such statements are made against other acts of 
violence (e.g. the Darfur genocide, or King Leopold IPs atroeities (1890s-1907) in Congo) of 
comparable magnitude to the annihilation of European Jews, or in favour of the hateful 
notion that “slavery was a great civilizing influence”?'^ ^^  Such a situation raises the vexing 
question and paradox of why the French government seeks to prosecute those who avowedly 
make disagreeable forms of speech in pursuit of freedom of expression.
This is not to underestimate the harms that disagreeable forms of speech can cause, or 
make an exeuse to avoid confronting hate-speech speakers. However, it appears that the 
application of these laws poses serious problems to the principle of freedom of speech, 
tolerance and consistency. In his perceptive and insightful book. The Tolerant Society: 
Freedom o f Speech and Extremist Speech in America, Bollinger thoughtfully observes that 
“[bjoth tolerance and intoleranee ... are communicative acts ... that spring from the need to
For a scholarly discussion in this area, see e.g., Pech, Laurent (2009) “The Law of Holocaust 
Denial in Europe: Towards a (qualified) EU-wide Criminal Prohibition,” Jean Monnet Working Paper 
No.10/09, October 1 (questioning French laws of genocide denial on political and legal grounds). For 
contrary view, Garibian, Sbvane (2008) “Taking Denial Seriously: Genocide Denial and Freedom of 
Speech in the French Law,” Cardozo J. Conflict Res., 9(2): pp. 479-488 (arguing that these French 
laws and freedom of speech are not incompatible).
The term, “slavery was a great civilizing influence” has been used by an American philosopher, 
Joshua Cohen while illustrating a strong commitment to freedom of expression in the United States, 
particularly in relation to Stanford University code of behaviour that regulates ‘speech or other 
expression’ on the campus: “There is no violation if a student in a course or at a political rally says 
‘the Holocaust is a Zionist fraud,’ or ‘slavery was a great civilizing Influence.’” (Cohen, Joshua (1993) 
“Freedom of Expression,” Philos. Public Aff., 22(3): p. 209)) (emphasis added).
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make one's position in the world clear.”"^^^ In the circumstances, it seems to be according to 
the principle of freedom of opinion and speech interests that the judicial process is not laden 
with the burden of both the suppression of extremists’ rhetoric by force of law and the 
enforcement of education to encourage civility that is incumbent upon the family, the school, 
and political public discourses
To take the argument further away from this point of view, it seems that since these 
laws are aimed principally at recognising past wrongs and rectifying their effects in French 
society, they vividly illustrate the point made earlier that truth-telling matters a lot in any 
accountability mechanism—whether it is judicial or non-judicial—for the victims’ families, 
for the political evolution of a country emerging from armed conflict, for national 
reconciliation and for the vigilance needed to ensure that the forces of atrocity that scarred 
the country during the armed conflict are not resurrected again. Indeed, this point is well 
noted by Zalaquett who writes, in relation to the pursuit of truth in addressing the legacy of 
the past, that:
Truth was considered an absolute, unrenounceable value for many reasons. To provide for measures of 
reparation and prevention, it must be clearly known what should be repaired and prevented. Further, 
society cannot simply block out a chapter of its history; it cannot deny the facts of its past, however 
differently these may be interpreted. Inevitably, the void would be filled with lies or with conflieting, 
confusing versions of the past. A nation’s unity depends on a shared identity, whieh in turn depends 
largely on a shared memory. The truth also brings a measure of healthy social catharsis and helps to 
prevent the past from reoccurring.''^ '^
422 Bollinger, Lee (1986) The Tolerant Society: Freedom of Speech and Extremist Speech in America 
[Oxford: Clarendon Press), p. 63.
For more discussion on this point of view, see Whine, Michael (2009) “Expanding Holocaust Denial 
and Legislation Against It,” in Ivan Hare, James Weinstein (eds.) Extreme Speech and Democracy 
[Oxford; New York: Oxford University Press), pp. 555-556.
Zalaquett, José (1992) “Balancing Ethical Imperatives and Political Constraints: The Dilemma of 
New Democracies Confronting Past Human Rights Violations,” Hastings L.J., 43(6); p. 1433.
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Indeed, central to the cathartic effect of truth-telling is the idea that the process may also aid 
reconciliation through the promotion of forgiveness and understanding between an individual 
victim and offender, as well as between members of the community as whole. The SATRC, 
for instance, explicitly used ‘storytelling’ as part of its approach to the recovery of truth from 
both the victims and the perpetrators, noting that:
By telling their stories, both victims and perpetrators gave meaning to the multilayered experiences of 
the South African story . . .  In the (South) African context, where value continues to be attached to oral 
tradition, the process of storytelling was particularly important. Indeed, this aspect is a distinctive . . . 
feature of the legislation governing the Commission . . . The Aet explicitly recognised the healing 
potential of telling stories. The stories told to the Commission were not presented as arguments or 
claims in a court of law. Rather, they provided unique insights into the pain of South Africa’s past, 
often touching the hearts of all that heard them.'*^ ^
Furthermore, recuperating past events may also offer a way for people to overcome their 
‘separateness,’ thereby helping them to organise their thoughts towards healing and come to 
terms with what has happened before."^ ^^  In a pilot study of the impaet of publie testimony on 
posttraumatie stress disorder (PTSD) and other traumatie stress symptoms suffered after 
traumatic events, a group of traumatized adult refugees from genocide in Bosnia-Herzegovina 
were given testimony psychotherapy. After two-month and 6-month follow-up assessments.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 5; 
para. 36, p. 112.
Jackson, Michael (2002) The Politics of Storytelling: Violence, Transgression and Intersubjectivity 
(Copenhagen: University of Copenhagen, Museum Tuscalanum Press), p. 105. See also Sveaass, 
Nora & Lavik, Nils (2000) “Psychological Aspects of Human Rights Violations: The Importance of 
Justice and Reconciliation,” Nordic J. Int'l L ,  69(1); pp. 46-49 (noting that the process of truth-telling 
may also be viewed as a sort of psychological premise which has to be fulfilled in order to obtain 
justice and reconciliation for individual victims); For more scholarly views, see Felman, Shoshana & 
Laub, Dori (eds.) (1992) Testimony: Crises of Witnessing in Literature, Psychoanalysis, and History 
(New York; London: Routledge); Cienfuegos, Ana & Monelli, Cristina (1983) “The Testimony of 
Political Repression as Therapeutic Instrument,” Am. J. Orthopsych., 53(1); pp. 43-51; Eric, Stover & 
Elena, Nightingale (eds.) (1985) The Breaking of Bodies and Minds: Torture, Psychiatric Abuse, and 
the Health Professions (New York: Freeman); Agger, Inger & Jensen, Soren (1990) “Testimony as 
Ritual and Evidence in Psychotherapy for Political Refugees,” J. Traum. Stress, 3(1); pp. 115-130.
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there were significant decreases in PTSD symptoms, suggesting that survivors’ narratives can 
lead to improvements in PTSD and depressive symptoms, as well as to improvement of 
functioning, in survivors of political violence/^^
The study suggests that truth-telling may offer survivors of political violence who 
volunteer to give testimony some therapeutic benefits in terms of relieving their suffering, 
creating cultures of peace and reconciliation amongst them. In a further analysis of testimony, 
Weine notes that: “In testimony, the survivor works with a receiver to create a story that, as a 
polyphonic and dialogic narrative, offers the survivor potential for growth in consciousness 
and ethics in regard to his or her experience of political violence”"^^^ Thus, to have the story 
of unjust suffering entered into a public record is to experience an increment of justice— 
justice to a personal truth that has lain hidden for so long."^ ^^  Of course, it may be an 
incomplete justice, but it serves as the beginning of seeking justice and social recognition, 
and sharing a traumatic weight in order to remove its haunting grip on survivors.
Indeed, while recalling the statements found in the main hall of the Holocaust 
Memorial at Vad Yashem, Baal Shem Tov, who was a great scholar of the Hasidic Jewish 
movement, writes that: “Forgetting lengthens the period of exile! In remembrance lies the 
secret of deliverance.”"^^^ These statements in the Holocaust Memorial hall as recalled above 
by Tov are a powerful reminder that recounting stories may work in the way of re­
humanization of the victims and their restoration as functioning members of society. For,
Weine, Stevan et al (1998) “Testimony Psychotherapy In Bosnian Refugees: A Pilot Study,” Am. J. 
Psych., 155(12): pp. 1720-1726.
Weine, Stevan (2006) Testimony after Catastrophe: Narrating the Traumas of Political Violence 
[Evanston, IL: Northwestern University Press), p. 95.
Jelin, Elizabeth (1994) “The Politics of Memory: The Human Rights Movements and the 
Construction of Democracy in Argentina,” Latin Am. Perspect, 21(2); p.52 (arguing in the context of a 
survey conducted in France at the time of the Klaus Barbie case, on the relationship between 
forgetting, memory and justice, that “[mjemory can ... take the place of justice”). See also Popkin, 
Margaret & Roht-Arriaza, Naomi (1995) “Truth as Justice: Investigatory Commissions in Latin 
America,” Law & Soc. Inquiry, 20(1); pp. 79-116.
Quoted in Young, James (1986) “Memory and Monument.” In Geoffrey Hartman (ed.) Bitburg in 
Moral and Political Perspective (Bloomington IN.: Indiana University Press), p. I l l  {cited by 
Landsman, Stephan (1996) “Alternative Responses to Serious Human Rights Abuses: of Prosecution 
and Truth Commissions,” Law Contemp. Prob., 59(4); p. 81).
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“[t]o relate a story,” notes Jackson, “is to retrace one’s steps, going over the ground of one’s 
life again, reworking reality to render it more bearable. A story enables us to fuse the world 
within and the world without. In this way we gain some purchase over events that 
confounded us, humbled us and left us helpless. In telling a story we renew our faith that the 
world is within our grasp.”"^^^
The notion of promoting storytelling by a truth commission as a form of justice 
outcome to restore victims’ dignity and bring closure is also underlined by Werbner in 
relating his experience of postcolonial Zimbabwe in the aftermath of the liberation war and 
the violent state-orchestrated responses to the unrest in Matabeleland after independence in 
1980. Werbner observes that in the aftermath of the tragic events in Zimbabwe, there were 
increased demands by Zimbabweans for what he calls the “right of accountability,” the “right 
to make one’s memory of the state’s impact known, and acknowledged in the public sphere, 
and not merely as a personal or private matter.”"^^^
This means that people make sense of themselves and their lives, individually and 
collectively, by telling stories. And by people remembering and cherishing the memory of 
their loved ones who may have suffered some traumas, this has the potential of enabling the 
society to reflect on the past history and commit itself to preventing fiiture recurrence of these 
tragic incidents."^^  ^ When human rights violations are neither confirmed nor repented for, 
society may not be in a position to recreate the needed balance that can assist in achieving
Jackson, Michael (2002) The Politics of Storytelling: Vioience, Transgression and Intersubjectivity 
(Copenhagen: University of Copenhagen, Museum Tuscalanum Press), p. 245. See also, Smyth, 
Joshua & Pennebaker, James (1999) “Sharing One's Story: Translating Emotional Experiences into 
Words as a Coping Tool,” in C.R. Snyder (ed.) Coping: The Psychoiogy of What Works (New York; 
Oxford: Oxford University Press), pp. 70-89 (emphasising that an acknowledgement of previous 
wrongs through storytelling may help the individual to re-organise his or her thoughts into a form of 
narrative that allows them to make sense of past events, and move on towards healing and coming to 
terms with what has happened).
Werbner, Richard (1998) “Smoke from the Barrel of a Gun: Postwars of the Dead, Memory and 
Réinscription in Zimbabwe,” in Richard Werbner (ed.) Memory and the Postcolony: African 
Anthropology and the Critique of Power (London: Zed Books), p. 96.
Cohen, Stanley (1995) "State Crimes of Previous Regimes: Knowledge, Accountability, and the 
Policing of the Past," Law & Soc. Inquiry, 20(1), pp. 7-50 (emphasising that truth-telling carries 
benefits in both collective and individual senses: not only may it serve to heal collective societal 
divisions and help prevent future repetition).
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peaceful equilibrium. Sveaass and Lavik underscore this point when they remark that if, after 
the abuse of power and violence, people are not allowed to communicate the reality of their 
traumatie experienee, then there is not restoration and, as a result they may eventually 
develop “psychological reactions such as feelings of worthlessness and disempowerment, as 
well as even cognitive distortions.”"^ "^^
The point highlighted by Sveaass and Lavik on the importance of storytelling is very 
significant because evidenee indicates that even sharing the pain of other people as it is being 
narrated has the potential not only to facilitate understanding the feelings of those other 
people but also helps in getting in touch with ones’ personal feelings as well. A Freeman 
Professor of East Asian Studies at Wesleyan University, Vera Schwarcz, recalls her visit to 
the Holocaust Museum at Yad Yashem in Israel after coming back from China in 1989. In 
her recollection, Schwarcz writes that after reminiscing about the Holoeaust and comparing 
her memories of this incident with those of the victims of violent crackdown in 1989 in 
Tiananmen Square and the Nanking Massacre of 1937, both in China, she realises
the immensity both of the suffering that could not be commemorated in China after 1989 and of the 
Nanking Massacre of 1937 with its countless dead that had yet to become imprinted upon communal
^  Sveaass, Nora & Lavik, Nils (2000) “Psychological Aspects of Human Rights Violations: The 
Importance of Justice and Reconciliation,” Nordic J. Int'l L , 69(1); p. 43. See also Dawes, James 
(2009) “Human Rights in Literary Studies” Hum. Rts. Q., 31(2); p. 395 (arguing that the choices 
people make in life about whether or not to help less fortunate ones in certain circumstances are 
dependent upon what is termed a “self-concept” which is usually developed based on the stories 
people have learned to tell themselves to explaining their past actions); Herman, Lewis (2001) 
Trauma and Recovery (London: Pandora, 2001) (discussing about the need to provide avenue for 
victims to tell their stories and maintaining that such story often shared by others could serve as an 
antidote to the deleterious physical and psychological consequences of repressed memories); Caruth, 
Cathy (1995) “Recapturing the Past: Introduction,” in Cathy Caruth (ed.) Trauma: Explorations in 
Memory (Baltimore: Johns Hopkins University Press), pp. 153-154 (discussing about the challenges 
of transformation of the trauma into a narrative memory, noting in particular (p. 154) that: “[T]he 
capacity to remember is also the capacity to elide or distort, and in other cases . . . may mean the 
capacity simply to forget. Yet beyond the loss of precision there is another, more profound, 
disappearance: the loss, precisely, of the event’s essential incomprehensibility, the force of its affront 
to understanding.) (emphasis in the original).
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memory in Japan and the United States. I also sensed the magnitude of my own loss that could not be
assuaged by the light of a candle, even if it was reflected one million times."^ ^^
Moving on from Schwarcz’s sentiments of linking her childhood memories of the Holocaust 
to Chinese victims of the Nanking Massacre and the Tiananmen Square crackdown, it is 
arguable that judicial proceedings, like the truth commission’s process, may sometimes offer 
therapeutic expectations to, for instance, victims of sexual abuse who bring tort claims 
against the perpetrators. In a study that assessed Canadian survivors of sexual abuse for their 
experience of legal systems when they made both tort and other civil claims against the 
perpetrators, the majority of the ninety-eight respondents reported that monetary damages had 
been secondary to therapeutic expectations when filing the claims in the first instance. In fact, 
throughout the court proceedings, the respondent “[sjurvivors continually emphasized their 
need to be heard, listened to, and responded to with empathy and sensitivity. Accordingly, 
their experiences during the adjudication phase were emphasized as therapeutically 
critical.”"^^^
Given the more positive therapeutic consequences of civil actions for sexual offences 
as described in the study above, it means that truth-telling has a special significance for 
victims of human rights violations since not only does it offer therapeutic interventions for 
survivors of human rights abuses, it may also serve as “a documented accusation and a piece 
of evidence against the repressive system”"^^^ in resolving past happenings, and why these 
happened. However, according to Feldthusen et al, “[sjome benefits are simply beyond the
Schwarcz, Vera (1998) Bridge Across Broken Time: Chinese and Jewish Cultural Memory (New 
Haven, CT: Yale University Press), p. 35. See also Hamber, Brandon (1998) “The Burdens of Truth: 
An Evaluation of the Psychological Support Services and Initiatives Undertaken by the South African 
Truth and Reconciliation Commission,” Am. Imago, 55(1), p. 18 (discussing how survivors and 
relatives of victims who were given opportunity to tell their stories have found the public hearing 
process psychologically beneficial).
Feldthusen, Bruce et al (2000) “Therapeutic Consequences of Civil Actions for Damages and 
Compensation Claims by Victims of Sexual Abuse,” Can. J. Women & L , 12(1); p. 115. For scholarly 
review of the therapeutic consequences of both tort and civil actions, see Bublick, Ellen (2009) Civil 
Tort Actions Filed by Victims of Sexual Assault: Promise and Perils (Harrisburg, PA: VAWnet).
Agger, Inger (1994) “Abused Refugee Women: Trauma and Testimony,” Refuge, 14(7); p. 20.
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scope of any legal process ... [Hence] the need to have a more humane response to survivors 
is more easily accommodated outside civil litigation”"^^^
The mandate of a truth commission often requires it to locate the various incidents of 
atrocities and repressive rule in a context that will explain the past, usually in a public forum, 
thereby contributing to victims’ psychological healing. During the truth-telling process, the 
victims’ or survivors’ sufferings are expected to be acknowledged and their memories 
validated. That is, the “what,” the “why” and the “how” of the cases of murder, torture, 
maiming, raping and disappearance committed either by the combatants during the armed 
conflict or by the elements in the previous repressive regimes are expected to be unearthed, 
investigated and documented; thereafter a closure on the past is expected to be achieved. In 
this respect, Elizabeth Lira, a Chilean psychologist who has had contact with victims of 
political violence remarks that: “In Chile, going to the truth commission was like entering 
into a family; there was a sense of security, a national flag standing on the table, a mandate 
from the president, and there was the commission saying, ‘We want to hear what you have to 
say/"'''
The “We want to hear what you have to say” statement by the president of the Chilean 
truth commission is very significant from the point of view of most victims of human rights 
violations because telling stories may also be considered as one of the ways by which human 
beings shape their identities and form bonds with other people. While drawing an analogy 
between murder victims’ family members who opposed the death penalty telling their stories, 
and the consequential psychological healing and political effects of such stories, a professor 
in the moral psychology of victims and victimisers, Judith Kay, makes the point that human 
babies do not obtain a sense of themselves in isolation but through interaction with their
Feldthusen, Bruce et al (2000) “Therapeutic Consequences of Civil Actions for Damages and 
Compensation Claims by Victims of Sexual Abuse,” Can. J. Women & L , 12(1); pp. 113,115.
Cited in Hayner, Priscilla (2001) Unspeakabie Truths: Confronting State Terror and Atrocity (New 
York; London: Routledge), p. 137.
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parents or carers, who somehow show deference to them when they cry, make gestures, etc. 
By being attentive to babies’ overtures in such instances, this could help the babies to acquire 
their own sense of worth. In the case of adult human beings therefore, truth-telling amounts 
to a similar way of establishing a relational contact with other humans with a view to gaining 
a sense of worth and importance, in the manner of babies. According to Kay, “[w]hen a 
person tells his or her story to another person who hears, both the teller and the listener can 
be changed for the better.”"^'^® She went on to say that:
The idea of telling a personal story to a sympathetic listener serves to rescue the narrator from a realm 
of silence, isolation, and despair about human connection. Such a moment revives the teller, restoring 
his or her faith in the possibility of deeply satisfying connection with other humans. And if  the listener 
is the offender, his willingness to listen ignites his or her hope that he may truly come to understand the 
harm he caused, be moved by her story, and be able to treat others better in the future. Also when a 
listener is open to the story and the person telling it, he opens himself to change, signalled by 
integrating the story into his own biography
In the context of a truth commission process, sitting in a safe setting with victims and the 
offenders who are open to each other in terms of telling their stories, has the potential of 
showing a truly human communieation and transformation in human relations. Marion 
Young, a professor of political science, explains that narration by the victims of oppression 
gives voice to the type of experience which often goes unheard in courtroom settings. For 
Young, storytelling or the idea of truth-telling of a truth commission, is often “an important 
bridge ... between the mute experience of being wronged and political arguments about 
justice. Those who experience the wrong, and perhaps some others who sense it, may have no
Kay, Judith (2006) "Murder Victims' Families for Reconciliation: Story-telling for Healing, as 
Witness, and in Public Policy," in Dennis Sullivan and Larry L. Tifft (eds). Handbook of Restorative 
Justice: A Global Perspective (London: Routledge, Taylor & Francis), p. 231.
Ibid., pp. 231-232.
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language for expressing the suffering as an injustice, but nevertheless they can tell stories that 
relate a sense of wrong.”"^"^  ^This means that a truth commission’s hearings, which provide a 
safe setting in which victims and offenders meet each other to exchange stories, may even 
offer what an American philosopher, Richard Rorty"^ "^  ^ terms ‘sentimental education.’ 
According to Rorty, ‘sentimental education’ consists of telling “long, sad stories” that mean, 
“you should care about this person because this is what it is like to be in her situation.”"^"^"^
Of course, for many victims, the memory of the past can be haunting, and the past 
may even come back with immediate, painful force, at least when dwelling upon it. In this 
context, Hayner remarks that for some victims of mass atrocity or survivors, giving voice to 
suffering may not be desirable because words, to them, do not suffice. According to her, 
“indigenous national charaeteristics may make truth-seeking unnecessary or undesirable, such 
as unofficial community-based mechanisms that respond to the recent violence or a culture 
that eschews confronting reality d i r e c t l y . I n  a similar vein, Stover points out that: “Telling 
one’s story can be intensely emotional, especially for those who have never told it publicly 
before. One can hardly expect victims and witnesses to come to a state of ‘psychological 
healing’ afi:er recounting a highly traumatic experience in a public setting that in and of itself 
may be threatening.”"^"^^
However, a literary theorist and cultural critic, Elaine Scarry, writes that one of the 
purposes of inflicting physical pain and other forms of violence on others by the torturers is 
to first destroy the language, a “vehicle through which the pain could be lifted out into the 
world and e l imi na t ed . Tha t  is, to send the message to the tortured that they are mere
Young, Marion (2002) Inclusion and Democracy {Oxford: Oxford University Press), p. 72.
Rorty, Richard (1998) Truth and Progress (Cambridge: Cambridge University Press).
Ibid., p. 185.
Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: 
Routledge), p. 186.
Stover, Eric (2005) The Witnesses: War Crimes and the Promise of Justice in The Hague 
[Phiiadelphia: University of Pennsyivania Press), p. 32.
See Scarry, Elaine (1985) The Body in Pain: The Making and Unmaking of the World (Oxford: 
Oxford University Press), p. 54.
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objects selected for attack and therefore should remain unnoticed while writhing in pain. 
According to Scarry, “[ejven where the torturers do not permanently eliminate the voice 
through mutilation or murder, they mime the work of pain by temporarily breaking off the 
voice, making it their own, making it speak their words, making it cry out when they want it 
to cry, be silent when they want its silence, turning it on and off, using its sound to abuse the 
one whose voice it is as well as other prisoners.”"^"^^
This assertion of power by torturers, as described by Scarry, seems to be evident in 
the situation of armed conflict or repressive rule where victims of atrocities are often 
rendered powerless over the ownership of their life in terms of making a definite choice or 
decision with regard to the course of action they would wish to take. For example, Buruma 
points out that “[w]en the survivors of the Nazi death camps arrived in Israel, [...] shame and 
trauma prevented most of them from talking about their suffering. ... It was as though 
victimhood were a stain that had to be erased or overlooked. And so by and large the 
survivors kept quiet.”"^"^^
Also, the German philosopher and social critic, Theodor Adorno observes in the 
context of his native Germany after World War II that:
‘Coming to terms with the past,’ does not imply a serious working through of the past, the breaking of 
its spell through an act of clear consciousness. It suggests, rather, wishing to turn the page and, if  
possible, wiping it from memory. The attitude that it will be proper for everything to be forgiven and
448 Ibid.,
Buruma, Ian (1999) “The Joys and Perils of Victimhood,” New York Rev. Books, 46(6); p. 4. He 
further noted in the same page that a similar thing had happened in Western Europe, particularly in 
France: “De Gaulle built a roof for all those who had come through the war, former resistant, Vichyiste 
[fascist] collabos, Free French, and Jewish survivors: officially all were citizens of eternal France, and 
all had resisted the German foe. Since the last thing French Jews wanted was to single out once 
again as a separate category, the survivors acquiesced in this fiction and kept quiet.”
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forgotten by those who were wronged is typically expressed by the party that committed the 
injustice.'^ ®^
The indication of all this is that the production of public truth and the remaking of public 
discourse by a truth commission may not be in the interests of the perpetrators who would 
rather wish that the truth about past atrocities was not proclaimed. However, Scarry, as 
mentioned above, already emphasises the power of verbal objectification, a major source of 
human self-expression, describing how in prison camps around the world the barest 
achievements of communication can be a startling triumph over the “unthinkable isolation” of 
torture. She writes:
The prisoner who, alone in long solitary confinement and repeatedly tortured, found within a loaf of 
bread a matchbox containing a small piece of paper that had written on it the single, whispered word 
“Corragio!,” “Take courage”; the Uruguayan man arranging for some tangible signal that his words had 
reached their destination, “My darling, if  you receive this letter put a half a bar of Boa soap in the next 
parcel”; the imprisoned Chilean women who on Christmas Eve sang with all their might to their men in 
a separate camp the song they had written, “Take heart, Jose, my love” and who, through the abusive 
shouts of guards ordering silence, heard “faintly on the wind . . .  the answering song of the men”—  
these acts and their multiplication in the extensive and ongoing attempts of Amnesty International to 
restore to each person tortured his or her voice, to use language to let pain give an accurate aecount of 
itself, to present regimes that torture with a deluge of letters and telegrams, a deluge of voices speaking 
on behalf of, voices speaking in the voice of, the person silenced, these acts that return to the prisoner 
his most elemental political ground as well as his psychie content and density are finally almost 
physiological in their power of alteration. As torture consists of acts that magnify the way in which 
pain destroys a person’s world, self, and voiee, so these other acts that restore the voice become not
Quoted in Ignatieff, Michael (1998) The Warrior's Honor: Ethnic War and the Modern Conscience 
(London: Chatto & Windus), p. 172.
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only a denunciation of the pain but almost a diminution of the pain, a partial reversal of the process of 
torture itself/^'
Scarry’s long comments above about the healing potential of giving a human voice to great 
physical pain and repression suggest that it is very important to acknowledge publicly the 
atrocities committed in the past. Indeed, in its Final Report the South Africa TRC frequently 
described the “therapeutic process” of “giving victims an opportunity to tell their stories,”"^^^ 
and the “healing potential of telling stories.”"^^^ In one section the Report described how 
survivors “approached the Commission almost in a foetal position” but after telling their 
stories “walked tall”."^ "^^ In this respect, Dawes remarks that “to bring physical or psychic 
damage into language is to lift it out of the body or mind into the world, where it can be 
repaired or, at the very least, distanced. To transform pain into language is to exert control 
over it, to undo pain’s original theft of our autonomy.
Storytelling or truth-telling in the language of the truth commission, is often an 
important means of safeguarding the historical record and overcoming the danger of
Scarry, Elaine (1985) The Body in Pain: The Making and Unmaking of the world (Oxford: Oxford 
University Press), p. 50.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 6, 
paras. 27-28, p. 144. (“[T]he Commission embodied a moral and therapeutic process that aimed at 
acknowledging suffering and giving victims an opportunity to tell their stories ... By holding public 
hearings or granting private interviews, the Commission attempted to diminish the legal, and at times 
adversarial, nature of its work and to focus on the restorative and therapeutic dimensions of its 
mandate.”)
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 5, 
para. 36, p. 112. (“[T]he legislation governing the Commission ... explicitly recognised the healing 
potential of telling stories.”)
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), “Minority Position 
submitted by Commissioner Wynand Malan,” Vol. 5, para. 37, p. 444 (“In hearings, victims often 
approached the Commission almost in a foetal position as they came to take their seats and relate 
their stories. They told their stories as they saw them, as they experienced them, as they perceived 
what had happened to them. And as they left their seats, the image was wholly different. They walked 
tall. They were reintegrated into their community. They could re-assume their roles in society; they 
could manage themselves and the world around them again. They were healthy cells of the national 
organism. This too is restorative justice. This too is the spirit of ubuntu.’’)
Dawes, James (2009) “Human Rights in Literary Studies,” Hum. Rts. Q., 31(2); p. 408.
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historical revisionism/^^ Also, relating past happenings by way of truth-telling is a way of 
honouring the souls of the departed victims and remembering the suffering of the living ones 
because “[t]he only way a new generation can be identified with the suffering of the previous 
generations is for that suffering to be publicly acknowledged, over and over again.”"^^^ In 
essence, a truth commission appeals to this sentiment by piercing the veil of silence kept over 
past atrocities during its public hearings. By so doing, this truth-telling process of a truth 
commission thus allows victims to become subjects again, to reinvent themselves and reclaim 
their identity and subject-hood that are lost during the attack. So while recounting past 
experiences may not be desirable to some victims, for most, doing so seems to offer an 
avenue for the victims to re-invent themselves and become subjects rather than mere 
appellations.
However, individual stories alone may not fully offer the perspective of how human 
rights abuses have taken place; they must be supplemented by documentary evidence. This is 
because the idea of relating past happenings effectively depends on the victims’ powers of 
retention. In that regard, memories of victims may perhaps have faded through the passage 
of time or due to the effect of the trauma they have suffered. So to address this concern, a 
truth commission always goes beyond memorialising by establishing an investigative unit to 
verify the victims’ oral statements before they are admitted as evidence that is expected to 
pass the requirements of relevance and reliability
Neier, Aryeh (1999) “Rethinking Truth, Justice, and Guilt after Bosnia and Rwanda,” in Carla 
Hesse & Robert Post (eds.) Human Rights in Political Transitions: Gettysburg to Bosnia (New York: 
Zone Books), p. 39. See also Osiel, Mark (1997) Mass Atrocity, Collective Memory, and the Law (New 
Brunswick, N.J.: Transaction Publishers) (discussing about the process of truth-telling of a truth 
commission in terms of its usefulness in helping to create a sort of public record of its sponsoring 
state's wrongdoing, to be relied upon in reshaping a country’s collective memory, thereby helping to 
vindicate and show respect for the victims).
Buruma, Ian (1999) “The Joys and Perils of Victimhood,” New York Rev. Books, 46(6); p. 6.
Mattarollo, Rodolfo (2002) "Truth Commissions," Bassiouni M Cherif (ed.) Post-confiict justice 
(Ardsley, N.Y.: Transnational Publishers), pp. 315-316 (mentioning that “truth commission have 
already accumulated a wealth of experience with regard to the gathering of documentary evidence, 
the taking of witness statements and the inspection of sites, such as for example, detention centres,
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For instance, in the case of the SATRC’s public hearings, Boraine explains that once 
the victims had given their statements that they reealled from memory, the reeollections and 
the subsequent written statements “were registered on the Commission’s database, 
photoeopies and originals secured in strong rooms. The data processors then entered the 
details of eaeh violation onto the database. Thereafter it was the turn of the Investigative 
Unit, whose task was to corroborate the essential facts.”"^ ^^ Indeed, this was suceinctly 
underlined in the Final Report of the Commission whieh records that:
Once the statements had been entered onto the database, it was the task of a team of investigators to 
corroborate the basic facts of each matter according to a standard list of corroborative pointers (for 
example, by obtaining eourt records, inquest documents, death eertificates, newspaper clippings and so 
on)."®°
Similarly, the South Korea’s PTCSD, which was established to investigate the death of 
citizens in South Korea between 1975 and 1987, also had an Evaluation Committee to verify 
cases of death being investigated. In the Final Report of its activities entitled, A Hard Journey 
to Justice, it was noted that whenever “a death was recognized as the result of the unjust 
exercise of government power ... the Commission sent the case the Evaluation Committee on 
Rehabilitation and Restitution for Persons Victimized in Connection with Democratization 
Movements, for a review of the death.”"^^^
In recognition of the importance of documentary evidence, and while acknowledging 
the role of truth-telling in restoring victims’ sense of worth, a truth commission also draws
mass graves, etc. They also have experience of collecting scientific evidence, including the use of 
forensic anthropology techniques.”
Boraine, Alex (2000) A Country Unmasked: Inside South Africa's Truth and Reconciliation 
Commission (Oxford and New York: Oxford University Press), p. 109.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 6, 
para.21, p. 142. For further corroborative efforts taken by the Commission, see paras. 22-24.
Anonymous (2004) A Hard Journey to Justice: First Term Report by the Presidential Truth 
Commission on Suspicious Deaths of the Republic of Korea (Seoul: Samin Books), pp. 67-68.
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evidence from statements taken down before-hand; that is, prior to the publie hearing where 
truth-telling proeess takes plaee. In other words, a truth commission may rely on direet 
testimony from numerous individual perpetrators and vietims who wish to report on their 
own or others’ involvement in past events in the form of truth telling and additionally, it may 
rely on doeumentary evidence tendered on behalf of victims and/or perpetrators to reinforce 
the testimony, or a combination of the two.
Truth-telling may also act as a form of reparations for the vietims in terms of 
eonveying a message of aeknowledgment, responsibility, and intent by the offenders to the 
victims during the public hearing of a truth eommission."^^  ^ In summing up, the truth-telling 
operation of a truth commission for the victims is thus capable of advaneing the restorative 
eomponent of justiee, for instanee, in terms of: (a) giving meaning to the multilayered 
experienees of both the vietims and perpetrators; (b) eontributing to the proeess of 
reeonciliation by ensuring that the truth about the past ineludes the validation of the 
individual subjeetive experiences of people who had previously been sileneed or voieeless; 
and (c) contributing to the reparation of the damage inflieted in the past and to the prevention 
of the recurrenee of serious abuses in the future."^ ^^
2.4.3 Naming the perpetrators
For a discussion on the value of truth-telling as a form of reparations, see Walker, Margaret (2010) 
“Truth Telling as Reparations,” MetaphUos. 41(4); pp. 525-545 (analysing how truth-telling satisfies 
four identified criteria of reparations, namely interactive, useful, fitting, and effective); Falk, Richard 
(2006) “Reparation, International Law, and Global Justice: A New Frontier,” in Pablo de Greiff (ed.) 
The Handbook of Reparations (New York: Oxford University Press), pp. 478-503 (discussing the role 
of international law in relation to imposition of obligations to provide reparations to victims of past 
injustice and deprivations of rights, in the context of transitions to democracy); Boxill Bernard (1972) 
"The Morality of Reparation," in Soc. Theory & Practice, 2(1), pp.113-123 (discussing the justification 
and aims of reparation and compensation, arguing that both are part of justice).
See generaliy TRC Final Report (Truth and Reconciliation Commission of South Africa Report), 
Vol. 1, Ch. 5; paras. 29-52, pp. 110-117; Allen, Jonathan (1999) “Balancing Justice and Social Unity: 
Political Theory and the Idea of a Truth and Reconciliation Commission,” U. Toronto L.J., 49(3); pp. 
314-354; Du Toit, André (2000) “The Moral Foundations of the South African TRC: Truth as 
Acknowledgment and Justice as Recognition,” Robert Rotberg and Dennis Thompson (eds.) Truth v. 
Justice: The Morality of Truth Commissions (Princeton: Princeton University Press), p. 122 (both 
highlighting the moral and philosophical defensibility and value of truth commission in terms of 
rebuilding the lost sense of justice in the community).
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It is often said that opening up the elosed, seeretive world of any proeeedings is essential to 
the quest for truth in publie aftairs/^"  ^ Usually for a truth eommission, identifying anyone 
involved in the happenings of the past is important in the realisation of its goal of redressing 
these happenings,coupled with instigating some measures of individual aceountability for 
past human rights violations
However this does not mean that naming the perpetrators is common to every truth 
eommission. And, depending on what its mandate dictates, a truth eommission may or may 
not name the alleged perpetrators of human rights violations. For instance, the Guatemala 
truth commission’s mandate specifically precluded revealing the names of those responsible 
for human rights violations and the attribution of responsibility to any individual in its work, 
recommendations, and report."^ ^^  By contrast, the Salvadoran truth eommission named names 
on the grounds that “a long tradition of judicial dysfunction and complicity made it unlikely, 
at least in the short term, that any judicial process would follow its report. Naming those 
responsible for certain notorious killings seemed an essential first step in breaking a tradition 
of impunity.
The Chilean truth commission was prevented from naming the names of people found 
responsible for human rights violations by its mandate which stated, inter alia, that the 
eommission should not “assume jurisdictional functions proper to the courts ... Hence it will
^  Woods, Jeanne (1996) “Travel That Talks: Toward First Amendment Protection for Freedom of 
Movement,” Geo. Wash. L. Rev., 65(1): p. 108 (quoting John Stuart Mill in Utilitarianism, On Liberty, 
pp. 165-67 (1962)).
Ratner, Steven et ai (2009) Accountability For Human Rights Atrocities in International Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 265.
Popkin, Margaret & Roht-Arriaza, Naomi (1995) “Truth as Justice: investigatory Commissions in 
Latin America,” Law & Soc. Inquiry, 20(1); p. 105.
See, e.g.. Commission for Historical Clarification (CMC) (1994) Agreement on the Establishment of 
the Commission to clarify Past Human Rights Violations and Acts of Violence that have caused the 
Guatemalan Population to Suffer (Washington, D.C.: United States institute of Peace), Art. ill 
“Operation” (“The Commission shall not attribute responsibility to any individual in its work, 
recommendations and report nor shall these have any judicial aim or effect.”). See also, Hayner, 
Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: Routledge), p. 
108.
Popkin, Margaret & Roht-Arriaza Naomi (1995) “Truth as Justice: Investigatory Commissions in 
Latin America,” Law & Soc. Inquiry, 20(1); p. 107.
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not have the power to take a position on whether particular individuals are legally responsible 
for the events it is considering.”^^ ^
By contrast however, the South African truth commission actually required the 
publication of the names, in particular, those who received amnesty during its operation."^^  ^In 
addition, the mandate of the South African Truth and Reconciliation Commission also 
required the eommission to “identity all persons, authorities, institutions and organisations 
involved in ... violations,”"^^^ and to “prepare a comprehensive report which sets out its 
activities and findings.
But the mandate of the Argentina’s National Commission on the Disappeared 
prevented it from including in its report the names of those thought responsible for human 
rights violations, stating that “the Commission cannot take judgment on acts and 
circumstances that constitute material exclusive to the judiciary,” by publishing the names 
of any perpetrators. On the other hand, the Honduran truth commission Final Report listed the 
names of senior army officers and of certain intelligence or other special units."^ "^^  Similarly, 
the SLTRC listed the leadership of all the governmental and guerrilla groups that committed 
human rights atrocities, and several perpetrators that appeared in public hearings were named 
or identified in their communities by victims or witnesses."^^^
On the question of a truth eommission identifying publicly the names of perpetrators 
of human rights abuses, there are issues relating to the interests of the persons so named
Supreme Decree No. 355 of the Executive Branch of Chile, April 25, 1990, Article 2.
Promotion of National Unity And Reconciliation Act, Act No. 34 of 1995, section 20(6): “The 
Committee shall forthwith by proclamation in the Gazette make known the full names of any person 
to whom amnesty has been granted, together with sufficient information to identify the act, omission 
or offence in respect of which amnesty has been granted.”
See, Promotion of National Unity And Reconciliation Act, Act No. 34 of 1995 s.4(a)(iii).
Ibid., 4(e).
Hayner, Priscilla (2001) Unspeakable Truths: Facing the Challenge of Truth Commissions (New 
York: Routledge), p. 109.
Popkin, Margaret & Roht-Arriaza, Naomi (1995) “Truth as Justice: Investigatory Commissions in 
Latin America,” Law & Soc. Inquiry, 20(1); p. 106.
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 1, Ch. 5: “Methodology and Processes,”
pp. 62-66.
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which have to be considered. Of course, a truth eommission is not a judicial body, and as 
such, public identification of names by it does not carry any criminal or a civil sanction as to 
engage the interests that call for legal protection. However, Popkin and Roht-Arriaza point 
out that notwithstanding, naming the perpetrators may have negative impacts on the 
reputation, career, and political prospects of individuals so named."^ ^^  Similarly, Joss 
Zalaquett, a commissioner on the Chilean Truth Commission remarks that, since a truth 
eommission does not have the right of a coercive investigation, but merely the right to request 
a person to come for investigation, to include the names of perpetrators in its Final Report in 
such a circumstance, may suggest trial by publicity or the assumption of guilt in the absence 
of formal legal charges
However, Wiebelhaus-Brahm on the other hand insists that there are rarely any cases 
in which disclosure of identity by a truth commission has caused more harm than good."^ ^^  If 
that is the ease, in as much as naming perpetrators of human rights violations may raise 
fairness eoneems,'^^  ^the considered view is that this should be a matter of balancing freedom 
of discussion and the need to safeguard the interests of individuals. Secrecy in any activity
Popkin, Margaret & Roht-Arriaza, Naomi (1995) “Truth as Justice: Investigatory Commissions in 
Latin America,” Law & Soc. Inquiry, 20(1); p. 105. See also See Basslouni, Cherif (2002) 
"Accountability for Violations of International Humanitarian Law and Other Serious Violations of 
Human Rights," in M. Cherif Bassiouni (ed.) Post-Conflict Justice (Ardsley, N.Y.: Transnational 
Publishers), pp. 318-319 (noting that the requirement to name or not to name the names of 
perpetrators by a truth commission is subject of debate among the transitional justice scholars).
Zalaquett, José (1992) “Balancing Ethical Imperatives and Political Constraints: The Dilemma of 
New Democracies Confronting Past Human Rights Violations,” Hastings L.J., 43(6); p. 1435 
(emphasising that “[njaming culprits through an official commission appointed by the executive, which 
did not have subpoena powers and could not conduct trials, would have been analogous to publicly 
indicting individuals without due process.” See also. Report of the Chilean National Commission on 
Truth and Reconciiiation (Notre Dame, Indiana: University of Notre Dame Press, 1993), p. 16. 
(emphasising that “[t]o name culprits who had not defended themselves and were not obliged to do so 
would have been the moral equivalent to convicting someone without due process. This would have 
been in contradiction with the spirit, if not the letter, of the rule of law and human rights principles.”) 
Wiebelhaus-Brahm, Eric (2010) Truth Commissions and Transitional Societies: The Impact on 
Human Rights and Democracy (London: Routledge), pp. 16, 24 (emphasising that “there has rarely 
been any direct consequence for being named” and neither has any country “seen its democratic 
development derailed” due to naming of names.)
See Hayner, Priscilla (2001) Unspeakable Truths: Facing the Challenge of Truth Commissions 
(New York: Routledge), p. 107 (“The disagreement is between two contradictory principles ... The first 
of these is that due process requires that individuals accused of crimes be allowed to defend 
themselves before being pronounced guilty ... The second principle is that telling the full truth requires 
naming persons responsible for human rights crimes when there is clear evidence of their culpability”)
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often yields suspicion and incompetence and, in order to maximize the credibility and impact 
of the facts investigated and found by a truth commission, its activity ought to be given full 
publicity. Franck and Fairley remarks that “in fact-finding, the results of an investigation 
ought to be disclosed in full, whether they support the sponsoring organ's hypothesis or not, 
whereas different considerations may apply to the prosecutorial marshalling of evidence.”"^ ®^ 
Indeed, a trial proceeding (civil or criminal) and a truth commission’s processes are different. 
For instance, unlike in a trial, where inferential conclusions of law are drawn, that is, 
deciding whether the evidence amounts to violation of established norms, but there is no 
gainsaying that a truth commission only makes findings of facts, not of law, that is the 
findings do not amount to a determination of a civil right or a criminal charge so as to bring 
into play the right to a fair trial."^ ^^  As such, since a truth commission is essentially an 
investigatory body with no pretension of being a judicial inquiry, it means that a strict rule of 
subjudice may be inappropriate to such a body that is no more than a fact-finding body.
And as mentioned earlier, the report of a truth commission’s activities is meant to 
clarify ‘what and why and when and how and where and who,’ absolve or embarrass the 
investigated party, influence public opinion, and, where appropriate, facilitate further 
expressions of community disapprobation. And, where the contents of this report are found 
not to be accurate, the effect may only amount to misinformation."^^  ^Given the potential for 
misinformation, it is instructive that no system is of absolute integrity of process. The extent 
to which the dynamics of the decision process of a truth commission are judged to be fair
480 Franck, Thomas & Fairley, Scott (1980) “Procedural Due Process in Human Rights Fact-Finding 
by International Agencies,” Am. J. Int'l L , 74(2); p. 310.
 ^ Hayner, Priscilla (2001) Unspeakable Truths: Facing the Chailenge of Truth Commissions (New 
York: Routledge), pp. 24-25 (“The most straightforward objective of a truth commission is sanctioned 
fact-finding: to establish an accurate record of a country’s past, clarify uncertain events, and lift the lid 
of silence and denial from a contentious and painful period of history”).
See Borrie, Gordon (1969) “The Law of Contempt as It Affects Tribunals of Inquiry,” Mod. L. Rev., 
32(6); p. 675 (noting in relation to tribunal of inquiry that there are “substantial differences between a 
trial proceeding and a Tribunal of Inquiry-if justice miscarried in a trial proceeding, a grievous wrong 
may be done for which it is difficult to find a remedy, but the result of a Tribunal of Inquiry is merely a 
report to Parliament, and if the judgment of the Tribunal is influenced or distracted the worst that can 
happen is that Parliament is misin-formed.”)
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cannot be decided independently of the contexts in which it is applied. There is an overriding 
need for any non-judieial accountability mechanism to share the name of perpetrators with 
the public. The position taken by the El Salvador truth commission is illustrative of this point. 
The commission recorded that:
In the peace agreements, the Parties made it quite clear that it was necessary that the "complete truth be 
made known” and that was why the Commission was established. Now, the whole truth cannot be told 
without revealing the names of the perpetrators. After all, the Commission was not asked to write an 
academic report on El Salvador, it was asked to investigate and describe exceptionally important acts 
of violence and to recommend measures to prevent the repetition of such acts. This task cannot be 
performed in the abstract, suppressing information (for instance, the names of persons responsible for 
such acts) where there is reliable testimony available, especially when the persons identified occupy 
senior positions and perform official functions directly related to violations or the cover-up of 
violations. Not to name names would be to reinforce the very impunity to which the Parties instructed 
the Commission to put an end."*^ ^
Thus, a truth commission as an official body of a state plays an important role in enhancing 
victims’ sense of justice by investigating, establishing and disclosing the truth about the 
happenings of the past. In that context, giving out information that might assist the course of 
justice should not be a reason for secrecy. The more it is that a truth commission’s findings 
have a far-reaching impact on the rights and interests of individuals, the more necessary and 
desirable it is to identify individual wrongdoers who committed violations against the 
victims’ rights so as to prevent the entire group of people in the society from being tarred 
with the same brush, and also to reduce the chances of an ensuing revenge'^ '^^  attack on the
UN SC, Report of the UN Truth Commission on Ei Saivador, 8/25500, 1 April 1993, p. 25.
Revenge means “the attempt, at some cost to oneself, to impose suffering upon those who have 
made one suffer, because they have made one suffer.” (Elster, Jon (1990) “Norms of Revenge,” 
Ethics, 100(3); p. 862.); Revenge also means “the arbitrary, narcissistic exercise of violence in which 
there is no accountability except to oneself... and to a personal memory of the dead.” (Borneman,
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member of that group who may not have participated in the wrongdoings. And since, as 
indicated above, “[cjonflict has rarely re-ignited as a result of a truth commission” naming 
the perpetrators,^^^ individual responsibility for past atrocities is necessary in order to 
discomfit the cases of guilt by association. Therefore, to ensure the identification of 
individual responsibility, it may be justified to name those individuals who are suspected of 
perpetrating war crimes and other serious human rights violations.
In summing up, the task of moulding a reasonable framework for the investigation 
that would satisfy the demand for transparent and open public hearings on the one hand, and 
the need to keep the details of the suspected perpetrators confidential to protect them against 
human rights infringements and the stigmas of liability attached to identifying them publicly 
by their names, on the other hand, is a difficult one."^ ^^  But Louis Joinet, while speaking in 
connection with the Draft Principles to combat impunity, suggests the guarantees that should 
be given to suspected perpetrators of rights violations by a truth commission on the question 
of naming the perpetrators. For instance, according to Principle 8 of the Draft Principles, if a 
truth commission’s mandate requires it to reveal the names of the perpetrators, then such a 
commission may have to provide similar guarantees to those given to the accused in criminal 
trial proceedings in terms of corroborating any information gathered by other sources, and 
also in terms of giving an opportunity to those implicated in the violations to have their voice 
heard both orally and in the form of a written statement produced by them.'*^ ^
John (2002) "Reconciliation after Ethnic Cleansing: Listening, Retribution, Affiliation," Public Cuit, 
14(2): p. 288)
Wiebelhaus-Brahm, Eric (2010) Truth Commissions and Transitional Societies: The Impact on 
Human Rights and Democracy (London: Routledge), p. 24
Hayner, Priscilla (2001) Unspeakable Truths: Facing the Challenge of Truth Commissions (New 
York: Routledge), p. 107 (noting that the question of whether to identify those individuals found 
culpable for gross human rights abuses by a truth commission “has been hotly debated by many past 
commissions, and remains a point of tension for those crafting new bodies.”
Joinet, Louse (1997) Annex II: Set of Principles for the Protection and Promotion of Human Rights 
through action to Combat Impunity, E/CN.4/Sub.2/1997/20/Rev. 1, 2 October 1997, Principle 8(a),(b).
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The above suggestions, which apparently were synthesised from Lord Justice 
Salmon’s six cardinal principles of fair procedure for commissions of inqu iryresonate , for 
instance, in the recent approach taken by the Liberian TRC. In an attempt at establishing 
individual accountability and highlighting the scale and the gravity of the human rights 
violations committed individually during the armed conflict in Liberia, the commission 
published the list of some 198 individuals suspected of human rights violations and abuses, 
but then asked them to respond first to these allegations. Secondly, the commission thereafter 
ensured that those whose names had been mentioned were given the right to respond to the 
accusations, in order to balance the rights of the accused against the need for accountability.
By this action, the Liberian TRC thus removed the difficulties and dangers of injustice 
which might affect innocent persons becoming involved in its inquiry, and gave added 
justification to the rejection of any new restrictions on its public hearings. Indeed, this 
balanced action taken by the Liberian truth commission has gained an acknowledgement 
from an international human right body. Amnesty International, who not only welcomed the 
publication of names by Liberia’s TRC but also praised the commission for “taking steps 
officially to invite individuals who have been accused of crimes during its inquiry to defend 
themselves and reply to these allegations.
The Six Principles are as follows: “1. Before any person becomes involved in an inquiry, the 
Tribunal must be satisfied that there are circumstances which affect him and which the Tribunal 
proposes to investigate. 2. Before any person who is involved in an inquiry is called as a witness he 
should be informed of any allegations which are made against him and the substance of the evidence 
in support of them. 3. (a) He should be given an adequate opportunity of preparing his case and of 
being assisted by legal advisers, (b) His legal expenses should normally be met out of public funds. 4. 
He should have the opportunity of being examined by his own solicitor or counsel and of stating his 
case in public at the inquiry. 5. Any material witnesses he wishes called at the inquiry should, if 
reasonably practicable, be heard. 6. He should have the opportunity of testing by cross-examina-tion 
conducted by his own solicitor or counsel any sentence which may affect him.” (Park A. E. W. (1967) 
“Royal Commission on Tribunals of Inquiry,” Mod. L. Rev., 30(4); pp. 429-430).
Amnesty International, “Liberia: Will Those Investigated by the Truth and Reconciliation 
Commission Ever Be Prosecuted?” AI Index: APR 34/010/2008; 5 December 2008.
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Chapter 3
The Legal Basis of Truth Commissions
3.1 Introduction
The last chapter looked at the quality and nature of the truth commission, its conceptual 
components and mode of operation. This chapter undertakes a discussion of the legal 
assumptions underpinning the work of truth commissions, including an exploration of the 
right to truth; the concept and scope of international crimes in relation to truth commissions’ 
operations; the ICC jurisdiction to investigate and try individuals accused of serious war 
crimes, crimes against humanity, and genocide, as well as its shortcomings on the legal, 
practical and retributive fronts.
Again, it is worth pointing out that, though the discussion in this chapter relates to the 
activities of truth commissions as a whole, nonetheless, attention will continue to be paid to 
the SLTRC from time to time in consideration of its mandate which required it to establish, 
like any other truth commissions, “an impartial historical record of violations and abuses of 
human rights and international humanitarian law related to the armed conflict in Sierra 
Leone.”"^^ ®
3.2 States’ obligation to investigate violations and abuses of human rights and 
international humanitarian norms
Truth and Reconciliation Act of Sierra Leone, 2000, Article 6(1).
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The duty to investigate the violations of past atrocities under international customary law, 
applies to any state, whether or not they are party to specific treaties."^ ^^  Indeed, many of the 
preambles of the human rights documents emphasise terms such as the “inherent dignity and 
of the equal and inalienable rights of all members of the human family,”"^^^ and the idea that 
all members of this family are “bom free and equal in dignity and rights”,^ ^^  to indicate that 
there is an obligation on the part of a state to carry out the investigation of human rights 
violations whenever they occur after the end of hostilities.
In particular, the International Covenant on Civil and Political Rights provides that no 
human “shall be subjected to torture or to cmel, inhuman or degrading treatment or
Mani, Rama (2002) Beyond Retribution: Seeking Justice in the Shadows of War (Oxford: Polity 
Press), p. 89.
Preamble to: (1) Universal Declaration of Human Rights Adopted and proclaimed by General 
Assembly resolution 217 A (III) of 10 December 1948, (2) International Covenant on Economic, Social 
and Cultural Rights Adopted and opened for signature, ratification and accession by General 
Assembly resolution 2200A (XXI) of 16 December 1966, and (3) International Covenant on Civil and 
Political Rights Adopted and opened for signature, ratification and accession by General Assembly 
resolution 2200A ()0(l) of 16 December 1966 entry into force 23 March 1976, in accordance with 
Article 49. See generally, Set of Principles for the Protection and Promotion of Human Rights Through 
Action to Combat Impunity, October 2, 1997, E/CN.4/Sub.2/1997/20/Rev. 1, principle 1 which states: 
"Every people has the inalienable right to know the truth about past events and about the 
circumstances and reasons which led, through systematic, gross violations of human rights, to the 
perpetration of heinous crimes. Fuli and effective exercise of the right to the truth is essential to avoid 
any recurrence of violations in the future.” Also see. Updated Set of principles for the Protection and 
Promotion of Human Rights through action to Combat Impunity, United Nations, 
E/CN.4/2005/102/Add. 1, 8 February 2005, Principle 1 General obligations of States to take effective 
action to combat impunity, Principle 2 The Inalienable right to the truth] Principle 4 The victims' right to 
know. Principle 5 Guarantees to give effect to the right to know. Principle 31 Rights and duties arising 
out of the obligation to make reparation; Basic Principles and Guidelines on the Right to a Remedy 
and Reparation for Victims of Gross Violations of international Human Rights Law and Serious 
Violations of International Humanitarian Law, March 21, 2006, A/RES/60/147, paras. 11(c) and 24. 
para. 11: "Remedies for gross violations of international human rights law and serious violations of 
international humanitarian law include the victim's right to the following as provided for under 
international law: (c) Access to relevant Information concerning violations and reparation 
mechanisms." para. 24: "States should develop means of Informing the general public and, in 
particular, victims of gross violations of international human rights law and serious violations of 
international humanitarian law of the rights and remedies addressed by these Basic Principles and 
Guidelines and of all available legal, medical, psychological, social, administrative and all other 
services to which victims may have a right of access."] Art. 2(3) (a). International Covenant on Civil 
and Political Rights (ICCPR), December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 
16) at 52; U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, March 23, 1976 -  State has an obligation: "To 
ensure that any person whose rights or freedoms as herein recognized are vioiated shali have an 
effective remedy, notwithstanding that the vioiation has been committed by persons acting in an 
official capacity. "
Article 1, Universal Declaration of Human Rights.
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punishment”'^ '^^  and that every state must “respeet” and “ensure” that these rights are 
protected and effective remedies must also be provided to any person whose rights or 
freedoms are violated/^^
However, a shared understanding has developed amongst human rights scholars that it 
is not only the state actors that can breach human rights of the citizens; non-state actors too 
could be held liable for violations of human rights Of significance is the point that the 
term “abuses” is less frequently used in international law to characterise the breach of human 
rights law and humanitarian law because it has limited connotation and does not cover both 
state and non-state actors, whereas the use of the term “violations” has gained currency, 
indicating that both state and non-state actors are included. In the context of Protocol to the 
African Charter on Human and Peoples ’ Rights on the Rights o f Women in Africa, Schabas 
explains that the Protocol rather uses the term “abuse” in its several provisions"^^  ^as the term 
is meant to cover “acts committed by individuals against other individuals, rather than by 
states.”"^^ ^
Article 7, International Covenant on Civil and Political Rights.494
Article 3(a), International Covenant on Civil and Political Rights.
Non-state actors refer to individuals or groups who are not acting on behalf of a state and are 
therefore not a part of any state appratrus, thus maintaining an identity and existence independent of 
the state. For a discussion on the criminal (or civil) liability of non-state actors for violations of human 
rights, see generally, Beytenbrod, Steve (2011) “Defining Aggression: An Opportunity to Curtail the 
Criminal Activities of Non-State Actors,” Brook. J. Int'l L , 36(2): pp. 647-692; Bailes, Alyson & Nord, 
Daniel (2010) “Non-State Actors in Conflict: A Challenge for Policy and for Law,” in Klejda Mulaj (ed.) 
Violent Non-State Actors In World Politics (New York: Columbia University Press), pp. 441-466; 
Reinisch, August (2005) “The Changing International Legal Framework for Dealing with Non-State 
Actors,” in Philip Alston (ed.) Non-State Actors and Human Rights (Oxford [England], New York: 
Oxford University Press), pp. 37-89; Rosemann, Nils (2005) “The Privatization of Human Rights 
Violations - Business' Impunity or Corporate Responsibility - The Case of Human Rights Abuses and 
Torture in Iraq,” Non-St. Actors & Int'l L. 5(1): pp. 77-100; Schabas, William (2003) “Punishment of 
Non-State Actors in Non-International Armed Conflict Transitional Justice - Northern Ireland and 
Beyond: Theoretical and International Frameworks,” Fordham Int'l L.J., 26(4): pp. 907-933.
E g ., Articles 5(d), 12(1)(d)(c), 12(1)(d), 13(m), 22(b), 23(b).
Schabas, William (2006) “The Sierra Leone Truth and Reconciiiation Commission,” in Naomi Roht- 
Arriaza and Javier Mariezcurrena eds. Transitional Justice In the Twenty-First Century: Beyond Truth 
versus Justice (Cambridge: Cambridge University Press), p. 24.
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In the aftermath of serious human rights violations, vietims have the right to an 
effeetive remedy following substantive violations of their r ig h ts .T h is  vietims’ right to an 
effective remedy requires that the state carries out investigations promptly, thoroughly and 
impartially.^^® However there are different mechanisms for carrying out this investigation. 
These include: (a) international prosecutions; (b) international and national investigatory 
commissions; (e) truth commissions; (d) national prosecutions; (e) national lustration 
mechanisms; (f) civil remedies; and (g) mechanisms for the reparation of vietims.^®^
In carrying out the investigation however, there is also the ‘duty to prosecute’^ ®^ the 
perpetrators of human rights violations. In this respeet, it is noted that too often criminal 
prosecution is widely held as the pivot of accountability and redress. Underlying this is the 
assumption that holding perpetrators of human rights violations judicially accountable 
provides a unique way of administering justice, redressing wrongs, asserting the rule of law 
and establishing democratic values.^ ®^  Nonetheless, the duty to prosecute is subject to the 
immediate needs of a society, since “international law does not, of course, require states to
Article 2(3) of the International Covenant on Civil and Political Rights (ICCPR); Human Rights 
Committee in General Comment No. 31, 26/05/2004. CCPR/C/21 /Rev. 1 /Add.13.
See General Assembly Resolution 60/417, adopted by consensus at para 4. The text was a 
statement of existing law (see preamble para 7): Human Rights Committee, General Comment No. 
20: 10/03/92 at para 14; Principles on the Effective Prevention and Investigation of Extra-legal, 
Arbitrary and Summary Executions recommended by Economic and Social Council resolution 
1989/65 of 24 May 1989 at para. 9.
For a discussion on these different mechanisms of accountability for violations of international 
humanitarian law, see Bassiouni Cherif (2002) "Accountability for Violations of International 
Humanitarian Law and Other Serious Violations of Human Rights." In M. Cherif Bassiouni (ed.) Post- 
Conflict Justice (Ardsley, N.Y.: Transnational Publishers), pp. 26-39.
®°^Orentlicher, Diane (1991) “Settling Accounts: The Duty to Prosecute Human Rights Violations of a 
Prior Regime” Yaie L  J. 100(8); p. 2541.
See e.g. Neier, Aryeh (1998) War Crimes: Brutality, Genocide, Terror, and the Struggle for Justice 
(New York: Times Books; Toronto: Random House) (extolling the virtues of holding leaders and 
principal perpetrators of mass atrocities accountable though criminal trials, stressing that "prosecution 
and conviction of those who commanded and incited will help the thousands-or tens of thousands-of 
others to confront their own political, moral, and metaphysical guilt" (p. 228)); Roht-Arriaza, 
Naomi (1995) "Punishment, Redress, and Pardon: Theoretical and Psychological Approaches," in 
Naomi Roht-Arriaza (ed.) Impunity and Human Rights in International Law and Practice (New York; 
Oxford: Oxford University Press), pp. 13-17 (arguing that judicial action against human rights violators 
serves to prevent future abuses by re-establishing norms such as respect for the rule of law and basic 
human rights); Malamud-Goti, Jaime (1990) “Transitional Governments in the Breach: Why Punish 
State Criminals?” Hum. Rts. Q, 12(1); pp.1-16 (maintaining that democratic governments are morally 
bound to punish the perpetrators of human rights violations, even at the risk of a military rebellion).
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take action that poses a threat to vital national in te re s ts .B e in g  a means of investigating 
violations of international humanitarian law and other human rights abuses, a truth 
commission seems to provide a better alternative to prosecution since, unlike criminal 
prosecution, deriving from a rights-based discourse and thereby providing a claim to rights, a 
truth commission, deriving from a needs-based approach, provides a claim to needs.^ ®^  The 
principal objectives of a truth commission, as discussed in chapter two involve clarifying and 
acknowledging the truth of past violations, responding to the needs of victims, contributing to 
justice and accountability, outlining institutional responsibility, promoting reconciliation and 
recommending reforms. Therefore, as Minow has remarked, the emphasis here is on the 
relevance and significance of “the independent value of [truth] commissions investigating the 
larger patterns of atrocity and the complex lines of responsibility and complicity.” ®^^
However, it is arguable that the violations of the jus cogens crimes, namely, genocide, 
crimes against humanity, war crimes, and torture may be subject to criminal prosecution; 
nevertheless, the idea of selecting the appropriate accountability mechanism for violations of 
international crimes often depends on a raft of factors, including the end goals to be 
achieved.^®  ^ If the goal is to serve the end of peaceful co-existence and national
Orentlicher, Diane (1991) “Settling Accounts: The Duty to Prosecute Human Rights Violations of a 
Prior Regime” Yale L  J. 100(8); p. 2595.
See genrally, Villa-Vicencio, Charles (2000) “Why Perpetrators Should Not Always Be Prosecuted: 
Where the International Criminal Court and Truth Commissions Meet Essay,” Emory L.J., 49(1); pp. 
209-215 (discussing the limitations of the prosecution and the need to pursue alternative form of 
justice embodied by a truth commission). See also, Bassiouni, Cherif (2002) "Accountability for 
Violations of International Humanitarian Law and Other Serious Violations of Human Rights," in M. 
Cherif Bassiouni (ed.) Post-Conflict Justice (Ardsley, N.Y.: Transnational Publishers), p. 32 
(emphasising that “[tjrials are generally ill-suited to deal with the task of providing a complete history 
of past violations. This is specifically a result of their adversary nature where the duty of the 
prosecutor is to focus on limited facts relevant to the guilt of the individual before the court, and the 
duty of defence is to challenge the admissibility of the essential information.”)
Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after Genocide and 
Mass Violence (Boston: Beacon Press), p. 87.
See Bassiouni, Cherif (2002) "Accountability for Violations of International Humanitarian Law and 
Other Serious Violations of Human Rights," in M. Cherif Bassiouni (ed.) Post-Confllct Justice (Ardsley, 
N.Y.: Transnational Publishers), pp. 39-43 (discussing several issues to be taken into consideration in 
the selection of appropriate accountability mechanisms, including punishing the perpetrators, 
deterring future atrocities, bringing psychological closure to victims and/or relatives, producing 
reconciliation among divided communities, building a rights protective policy in the future, adjusting to
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reconciliation, clearly a criminal trial may not be able to achieve that purpose. Some victims 
may prefer to have the crimes committed against them acknowledged only without 
contemplating any punitive action against the perpetrators.
Indeed, listening to a voice like this is essential in re-building an already traumatised 
nation. Criminal law in general -  and international law in particular -  could not be the only 
solution for the atrocities of the world. For, not every violation of international crimes 
requires the prosecution of the accused. South Africa, for instance, opted for a truth 
commission to provide accountability for gross violations of human rights that had occurred 
in the country in order to serve the end of peace and reconciliation. Making a speech about 
International Criminal Court in the context of the South African decision to opt for a truth 
commission, the former UN Secretary-General, Kofi Annan stated:
The purpose of the clause in the Statute [which allows the Court to intervene where the state is 
‘unwilling or unable’ to exercise jurisdiction] is to ensure that mass-murderers and other arch-criminals 
cannot shelter behind a State run by themselves or their cronies, or take advantage of a general 
breakdown of law and order. No one should imagine that it would apply to a case like South Africa’s, 
where the regime and the conflict which caused the crimes have come to an end, and the victims have 
inherited power. It is inconceivable that, in such a case, the Court would seek to substitute its judgment 
for that of a whole nation which is seeking the best way to put a traumatic past behind it and build a 
better future.^ ®^
3.3 The right to truth
In a Panel Discussion on the Right to Truth held by the UNHRC on March 2010, the United 
Nations High Commissioner for Human Rights, Navi Pillay, expressed the view that the right
the lingering power of elements of the old regime). Cf. Teitel, Ruti (2000) Transitional Justice (Oxford; 
New York: Oxford University Press), pp. 3-4.
Kofi, Annan, “Speech at the Witwatersrand University Graduation Ceremony” (September 1,1998). 
{cited In Villa-Vicencio, Charles (2000) “Why Perpetrators Should Not Always Be Prosecuted: Where 
the International Criminal Court and Truth Commissions Meet Essay,” Emory L.J., 49(1); p. 222).
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to truth is an independent right of victims to know what has happened to their loved ones in 
the aftermath of gross violations of human rights, sueh as extrajudicial executions and 
torture/®^
There may be an objeetion that the right to truth does not necessarily constitute a 
‘hard law,’ or an assertion of a general obligation under customary international law. This 
objection could be answered with the response that the right to truth itself has been regarded 
as an inalienable and autonomous right, recognised in several international human rights 
treaties and instruments as well as by national, regional and international jurisprudenee and 
numerous resolutions of intergovernmental bodies at the universal and regional levels—at 
least, with respect to international offences to which it is therefore applicable regardless of 
the specific treaties in which it is embodied.^^® While in legal terms, all these treaties and 
resolutions may be thought of in some quarters as non-binding recommendations, they have 
become accepted as authoritative guidelines for addressing the right of victims or their 
families to be informed about past human rights violations in aid of the healing proeess, 
reparations and to safeguard against impunity.
Indeed, Jonathan Doak has emphasised the obligation placed internationally on the 
value of truth or ‘right to information’ in conflict resolution. In the context of proliferation in 
truth eommissions, Doak notes that the word “‘truth’ is increasingly viewed as a core aspect
See “Human Rights Council Holds Panel Discussion on Right to Truth," United Nations Office at 
Geneva, 9 March 2010.
For example, see art. 9(1) (2) African Charter on Human and Peoples' Rights (AChHPR): "right to 
receive information," and the right to "seek, receive and impart information." Also, these rights are 
guaranteed in Article 19 of the Universal Declaration of Human Rights. G.A. Res. 217 (Dec. 10, 
1948): “Everyone has the right to freedom of opinion and expression; this right includes freedom to 
hold opinions without interference and to seek, receive and impart information and ideas through any 
media and regardless of frontiers.” UN Commission on Human Rights, Study on the Right to the 
Truth, Report of the Office of the United Nations High Commissioner for Human Rights, 8 February 
2006. E/CN.4/2006/91. The right to the full disclosure of truth (i.e. right to truth) has also been 
recognised in international humanitarian law: Articles 16 and 17, 1949 Geneva Convention I; Articles 
122 et seq, 1949 Geneva Convention III; Articles 136 et seq, 1949 Geneva Convention IV; and Article 
33, Additional Protocol I to the Geneva Conventions (duty to search for missing persons).
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of justice; and that victims who cannot access truth may find it difficult to move on.”^^  ^ In 
addition, the concept of the right to truth is specifically outlined in the Report of the 
Independent Expert to Update the Set of Principles to combat Im punity/A lthough this 
Report does not bind a state party to pursue the right to truth, the language of the Principles 
may be inferred as envisioning the effective performance on the part of a state. Moreover, the 
right to the truth for relatives of missing persons, including the victims of forced 
disappearance, is explicitly codified in international humanitarian law, creating an obligation 
on the part of states parties to safeguard the right to truth.^^^
Therefore, under any accountability mechanism for redressing gross violations of 
human rights and humanitarian norms, which of course, includes the truth commission, “the 
right to truth,” observes Eduardo Gonzalez, the director of the Truth-Seeking Program at the 
International Center for Transitional Justice, “is an autonomous right, alongside other basic 
democratic values, such as the transparency of the state, legal protections for the individual, 
and freedom of information.”^ I n  particular, the Geneva Conventions also incorporate 
various provisions that impose obligations on belligerent parties to respond to the problem of 
missing combatants and establish a Central Search A gency.^The Additional Protocol I
Doak, Jonathan (2008) Victims’ Rights, Human Rights and Criminal Justice: Reconceiving the Roie 
of Third Parties (Oxford: Hart), p. 185.
For instance. Principle 1 states that it is an obligation of the State “to ensure the inalienable right to 
know the truth about violations.” Principle 2 declares that: “Every people has the inalienable right to 
know the truth about past events concerning the perpetration of heinous crimes and about the 
circumstances and reasons that led, through massive or systematic violations, to the perpetration of 
those crimes.” Principle 4 articulates that “[i]rrespective of any legal proceedings, victims and their 
families have the imprescriptible right to know the truth about the circumstances in which violations 
took place and, in the event of death or disappearance, the victims’ fate.” (Orentlicher, Diane “Report 
of the Independent Expert to update the Set of Principles to combat Impunity.” Addendum. Updated 
Set of Principles for the Protection and Promotion of Human Rights through Action to combat 
Impunity. E/CN.4/2005/102/Add. 1.
See Art. 32 of the Additional Protocol I to the Geneva Conventions, of 12 August 1949.
Eduardo Gonzalez, quoted in Schneider, Nathan (2010) “The Right to Truth: An Interview with 
Eduardo Gonzalez,” Social Science Research Council, available at: 
http://blogs.ssrc.org/tif/2010/04/19/the-right-to-truth/ Accessed 01//5/2010.
See Geneva Convention relative to the protection of civilian persons in time of war, arts. 16 and 
17; Geneva Convention for the amelioration of the condition of wounded, sick and shipwrecked 
members of armed forces at sea, art. 122 and subsequent provisions; Geneva Convention for the 
amelioration of the condition of the wounded and sick in armed forces in the field, art. 136 and 
subsequent provisions.
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covers the right of families to know the fate of their “missing” relatives as well/^^ It is 
instructive that: “The concept of ‘missing’ in international humanitarian law is certainly 
much broader than that of ‘forced disappearance’ as formulated in international human rights 
law. ‘Missing’ in international humanitarian law covers all those situations in which the fate 
or whereabouts of a person are unknown.”^^ ^
In fact, the International Red Cross and Red Crescent Movement has made clear that 
the right to know the truth about the fate suffered by vietims of forced disappearance applies 
both to situations of international armed conflict as well as to those of internal armed 
conflict.^The 1985 Victims’ Declaration mentions the need to inform vietims of:
their role and the scope, timing and progress of the proceedings and of the disposition of their cases, 
especially where serious crimes are involved and where they have requested such information.^^^
Again, the right to truth, “in cases of gross violations of human rights and serious violations 
of international humanitarian law” is also stressed by the UN Commission on Human 
Rights.^ ^® Specifically, the right to truth has been cited in relation to combating impunity,^^^
Article 32(1): “As soon as circumstance permit, and at the latest from the end of the active 
hostilities, each Party to the conflict shall search for the person who have been reported missing by 
an adverse Party. Such adverse Party shall transmit all relevant information concerning such persons 
in order to facilitate such searches.").
UN Commission on Human Rights, Study on the Right to the Truth, Report of the Office of the 
United Nations High Commissioner for Human Rights, 8 February 2006, E/CN.4/2006/91, para. 6, fn. 
5.
See Resolution II of the XXIV International Conference of the Red Cross and Red Crescent 
(Manila 1981).
UN GA: Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 
A/RES/40/34, Art. 6(a), 29 November 1985.
UN Commission on Human Rights, Human Rights Resolution 2005/66: Right to the Truth, 20 April 
2005, E/CN.4/RES/2005/66. See also, UN General Assembly, International Convention for the 
Protection of All Persons from Enforced Disappearance, 20 December 2006 and international cases 
such as McCann and Others v United Kingdom, Series A, No 324, Application No 18984/91(1995); 
Basilio Laureano Atachahua v Peru, Communication No. 540/1993, U.N. Doc. 
CCPR/C/56/D/540/1993 (1996).
Orentlicher, Diane “Report of the Independent Expert to update the Set of Principles to combat 
Impunity.” Addendum. Updated Set of Principies for the Protection and Promotion of Human Rights 
through Action to combat Impunity. E/CN.4/2005/102/Add. 1, Principle 1 (“Impunity arises from a 
failure by States ... to ensure the inalienable right to know the truth about violations.”)
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the rights of internally displaced persons to know the fate of relatives/^^ and in the context of 
remedies and reparation for serions human rights violations/^^
The Security Council and General Assembly, in the context of a truth commission, 
have both reiterated that the establishment of the truth about crimes against humanity, 
genocide, war crimes and gross human rights violations is necessary for the consolidation of 
peace and part of the process of reconciliation/^^ Although the resolutions by the Security 
Council and the General Assembly do not in themselves create a binding obligation on states 
parties, they underline the fact, as stated earlier, that the right to truth has become 
acknowledged as a core standard practice for victims who have suffered some form of 
abuses.
In this context, the International Committee of the Red Cross has suggested that the 
right to truth about gross human rights violations and serious violations of humanitarian law 
is already established as a rule of customary international law and is applicable in both 
international and non-intemational armed conflicts.^^  ^ Also, in the opinion of the United 
Nations High Commissioner for Human Rights, the right to truth is viewed as an inalienable 
right, which is non-derogable and should not be subject to limitations.^^  ^The right to truth is
Guiding Principles on Internal Displacement, Principle 16 (1) (E/CN.4/1998/53/Add.2) “All internally 
displaced persons have the right to know the fate and whereabouts of missing relatives.”
Principles 11 (c) -  “Access to relevant information concerning violations and reparation 
mechanisms.” 22(b) -  “Verification of the facts and full and public disclosure of the truth to the extent 
that such disclosure does not cause further harm or threaten the safety and interests of the victim, the 
victim’s relatives, witnesses, or persons who have intervened to assist the victim or prevent the 
occurrence of further violations,” and 24 -  "... victims and their representatives should be entitled to 
seek and obtain information on the causes leading to their victimization and on the causes and 
conditions pertaining to the gross violations of international human rights law and serious violations of 
international humanitarian law and to learn the truth in regard to these violations,” of “Basic Principles 
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law” UN G.A. 
Res. 60/147,16 December 2005.
UN G. A. resolutions 66/118, 57/105 and 57/161 and Security Council Resolutions 1468 (2003), 
1470 (2003) and 1606 (2005).
Naqvi, Yasmin (2006) “The Right to the Truth in International Law: Fact or Fiction?” Int'l Rev. 
Red Cross 88(862); p. 256.
UN Commission on Human Rights, Study on the Right to the Truth, Report of the Office of the 
United Nations High Commissioner for Human Rights, 8 February 2006, E/CN.4/2006/91, paras. 44, 
55.
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also found in Article 4 of the EU Framework Decision, which provides victims with a range 
of component rights to be kept informed of means of support and compensation that are 
available, as well as the specific right to be informed of the outcome of their complaint, the 
course of criminal proceedings and any sentence/^^ Indeed, the Council of Europe’s 
recommendation on the right to information outlines a commitment to:
ensure that victims have access to information of relevance to their case and necessary for the
protection of their interests and the exercise of their rights/^^
It may be argued whether the right to have access to information constitutes the right to truth. 
The answer seems to be yes, for Charles Villa-Vicencio, a former national research director 
of the South African Truth and Reconciliation Commission, gives us a clue about the 
connection between an access to information and a right to truth. According to Villa- 
Vicencio, “[f]actual information that provides a basis for countering ‘counterfeit and partisan 
versions of history’ can prepare the way for a more rational approach to past conflicts.”^^  ^
This means that the right to information is tantamount to the right to truth. For, as stated 
earlier, there is often a culture of silence surrounding human rights abuses within societies in 
conflict and under repressive rule. For many victims and their family members, there is 
therefore a need to know what has happened and why it has happened in order to have their 
suffering acknowledged and consequently express their grief. In that context, getting 
information about past incidents is essential as this could lead to truth recovery and memory 
retrieval.
Art 4, Council Framework Decision of 15 March 2001 on the Standing of Victims in Criminal 
Proceedings (2001/220/JHA).
Council of Europe Committee of Ministers Recommendation, Rec (2006)8, 6(6.1), 14 June 2006. 
Villa-Vicencio, Charles (2000) “Why Perpetrators Should Not Always Be Prosecuted: Where the 
International Criminal Court and Truth Commissions Meet Essay,” Emory LJ., 49(1); p. 212.
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Thus, for example, the effect of various litigations under the European Convention on 
Human Rights (ECHR), particularly with respect to the right to life (Art. 2 ECHR), also 
points to the rights of victims to know what has happened in the past. In the Ogur v Turkey 
case where the applicant complained of a violation of the right to life guaranteed under 
Article 2 of the ECHR, the ECtHR held that there had been a violation of Article 2 (right to 
life) of the Convention by Turkey as regards the planning and execution of the operation that 
had led to the death of the applicant’s son (16 votes to 1) and also with regards to the 
investigations carried out by the national authorities. The Court reiterated that:
The obligation to protect the right to life under Article 2 of the Convention, read in conjunction with 
the State’s general duty under Article 1 of the Convention to secure to everyone within its jurisdiction 
the rights and freedoms defined in the Convention, required by implication that there should be some 
form of effective official investigation when individuals had been killed as a result o f the use of force. 
This investigation should be capable of leading to the identification and punishment of those 
responsible^^®
Similarly, in Selmouni v France, t h e  Court had to consider whether an inquiry for alleged 
acts of torture was effective; the Court affirmed earlier decisions^^  ^and stated that the notion 
of an effective remedy^^  ^ entails the state’s thorough and effective investigation capable of 
leading to the identification and punishment of those responsible.^^"  ^And in the decision of
Ogur V Turkey, ECtHR (App. no. 21594/93), 20 May 1999, para 88. See also. Human Rights Case 
Digest (1999) “Ogur v Turkey Part One: European Court of Human Rights: Summaries of Judgments,” 
Hum. Rts. Case Dig. 10(2): pp. 107-111.
Seimouni V France, 25803/94, Council of Europe: ECtHR, 28 July 1999.
Among others, these include the following judgements: Aksoy v Turkey 1996-VI 2260; (1997) 23 
ECtHR 553; Assenov and others v Bulgaria 1998-VIII 3290; (1998) 28 ECtHR 652; and, mutatis 
mutandis. Soaring v United Kingdom, A 161 (1989); (1989) 11 EHRR 439 at paras. 34-45 and 88.
Article 13, ECHR (“Everyone whose rights and freedoms as set forth in this Convention are 
violated shall have an effective remedy before a national authority notwithstanding that the violation 
has been committed by persons acting in an official capacity.”)
Selmouni v France, 25803/94, Council of Europe: ECtHR, 28 July 1999, at 79. For cases finding a 
duty to investigate unlawful killings, see McCann v United Kingdom Series A, No 324, Application No. 
18984/91(1995), at 161 “...there should be some form of effective official investigation when
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the ECtHR in the Al-Adsani v United Kingdom case which involved an applicant who had 
complained to the European Court of Human Rights, inter alia, that the UK had failed to 
seeure his right not to be tortured and had also been denied aceess to a court, the Court 
confirmed this investigatory approach, holding that states are required to take certain 
measures to “secure to everyone within their jurisdiction the rights and freedoms defined in 
... [the] Convention, [this] requires by implication that there should be an effective offieial 
investigation.”^^ ^
Other European Court of Human Rights cases involving the imposition of an 
obligation on state authorities to carry out an effective investigation where there is a credible 
allegation, evidence or information relevant to the identifieation and prosecution of a 
perpetrator of an unlawful killing include: Brecknell v United Kingdom (Application No 
32457/04); McCartney v United Kingdom (Application No 34575/04); McGrath v United 
Kingdom (Application No 34651/04); Reavey v United Kingdom (Application No 34640/04); 
O ’Dowd and Another v United Kingdom (Application No 34622/04). In particular, these five 
cases concerned investigations into new allegations, which emerged in 1999, of Royal Ulster 
Constabulary (RUE) officers’ collusion in both killings and shootings by loyalist terrorists in 
Northern Ireland. In 2007, the European Court of Human Rights in each of the five cases held 
unanimously that the investigative response by the RUC to the allegations did not meet the 
requisite independenee, thereby infringing article 2 of the European Convention on Human 
Rights, guaranteeing the right to life.^^^
individuals have been killed as a result of the use of force by, inter alios, agents of the State”); and 
Finucane v United Kingdom, 29178/95 [2003] ECtHR 328 (1 July 2003), at 67 (“...there should be 
some form of effective official investigation when individuals have been killed as a result of the use of 
force.”)
Ai-Adsani v The United Kingdom (App. No.35763/97) [2001] ECtHR 35763/97, at 38.
See further cases discussed in Colm, Campbell (2005) '"Wars on Terror' and Vicarious Hegemons: 
The UK, International Law, and the Northern Ireland Conflict," Int'l & Comp. L.Q., 54(2); pp. 321-356.
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Similarly, the lACtHR also recognises the right to truth,^^  ^and this was demonstrated 
in the court decision in the Velàsquez Rodriquez case where the court held that the state is 
“obligated to investigate every situation involving a violation of the rights protected by the 
Convention [i.e. American Convention on Human Rights] ... [and] use the means at its 
disposal to inform the relatives of the fate of the victims and, if they have been killed, the 
location of their remains.”^^  ^ Also, in Quintero’s v Uruguay, the UN Human Rights 
Committee underlined the importance of truth-finding by regional and international human 
rights tribunals, stating that it understood:
the anguish and stress caused to the mother by the disappearance of her daughter and by the continuing 
uncertainty concerning her fate and whereabouts. The author has the right to know what has happened 
to her daughter. In these respects, she too is a victim of the violations of the Covenant suffered by her 
daughter.^ ^^
Indeed, the signs of the right to truth emerging in much clearer terms are evident in a number 
of examples of case law of the lACtHR.^ "^ ® In the landmark Barrios Altos case, the Inter-
It states: “Every society has the inalienable right to know the truth about past events, as well as the 
motives and circumstances in which aberrant crimes came to be committed, in order to prevent 
repetition of such acts in the future. Moreover, the family members of the victims are entitled to 
information as to what happened to their relatives.”(lnter-American Commission & Inter-American 
Court on Human Rights, Inter-American Yearbook on Human Rights 308 (1986). (Quoted in Juan, 
Mendez & Javier, Mariezcurrena (2003) "Unspeakable Truths," Hum. Rts. Q., 25(1): p. 242).
Velasquez Rodriguez Case, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988), paras 176,181.
Maria del Carmen Almeida de Quinteros et ai. v Uruguay, Communication No. 107/1981, para. 14.
For example, see Ignacio Ellacuria S.J. et.al. v El Salvador (Jesuit Case), Report No. 136/99, 
Casel 0.488, December 22, 1999, para. 221 (right to truth “constitutes an obligation that the State 
must satisfy with respect to the victims' relatives and society in general”); Lucio Parada Cea v El 
Salvador, Report No. 1/99, Case 10.480, January 27, 1999, para. 148 (right to know what has 
happened, the reasons and the circumstances, as well as the participants involved “constitutes an 
obligation which the State has to the relatives of the victims and to the society.”). See also, Velasquez 
Rodriguez lACtHR Series C 4 (1988) at para. 181; Castillo Paez Case, (Reparations), Judgment of 
Nov. 27,1998, Inter-Am. Ct. H.R. (Ser. C) No. 4327, para. 90; Blake v Guatemala (Reparations), (art. 
63(1) American Conventions on Human Rights), Judgment of January 22, 1999, Inter-Am. Ct. H.R. 
(Ser. C) No. 48 (1999), para. 97; and El Caracazo Case, Judgment of November 11, 1999, Inter-Am. 
Ct. H.R. (Ser. C) No. 58 (1999), para.118. The persons or groups entitled to the right to truth, thus 
include the victims’ relatives and society as a whole as further evident in these cases: Bâmaca 
Velàsquez v Guatemala (Reparations), (Art. 63(1) American Convention on Human Rights), 
Judgment of February 22, 2002, Inter-Am. Ct. H.R., (Ser. C) No. 91 (2002), paras 73-78); El
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American Court held in no uncertain terms that a state’s duty to investigate and punish 
human rights violations included an obligation to shed light on past events that have 
occurred/^^ The right to truth is considered an act of justice and reparation to victims. In this 
respect, the Inter-American Court has said:
The right to truth ... is an act of justice and reparation in and of itself. It is an act of justice to leam the 
whereabouts of the disappeared, and it is a form of reparation because it facilitates recognition of the 
dignity of the victims, since the human remains of a person deserve to be treated with respect for the 
next of kin, and so that the latter may give them a proper burial.^ '*^
This obligation corresponds to a right to truth for victims and their families and it applies to 
all human rights violations. "^^  ^ There is also contained in the Affiean Charter on Human and 
Peoples' Rights (AChHPR) the “right to receive information”.^ "^  ^In essence, the obligation to 
investigate and report on the atrocities of the past by a truth commission illustrates the 
increasing emphasis that is placed internationally upon the value of truth in conflict 
resolution. "^^  ^ Although the right to truth as a form of an indispensable remedy has not
Caracazo, at paras 115 and 118 (investigation and search for the truth as a benefit to society); and 
Juan Humberto Sànchez Case, Judgment of June 7, 2003, Inter-Am. Ct. H.R., (Ser. 0 ) No. 99 (2003), 
para. 185 (public disclosure of truth to the victim, to his next of kin and to society as a whole). See 
also Ignacio Ellacuria S.J. et.ai. v Ei Salvador (Jesuit Case), para. 224 (“The right to know the truth is 
a collective right that ensures society access to information that is essential for the workings of 
democratic systems, and it is also a private right for relatives of the victims, which affords a form of 
compensation.”) For scholarly analysis of historical origin of victims’ rights in domestic and 
international legal systems in the context of the 1985 Declaration of Basic Principles of Justice for 
Victims of Crime and Abuse of Power and the 2006 Basic Principles and Guidelines on the Right to a 
Remedy and Reparation for victims of gross violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law, see Bassiouni, Cherif (2006) “ International 
Recognition of Victims' Rights,” Hum. Rts. L. Rev., 2006; 6(2): pp. 203-279.
Barrios Altos Case (Judgment), Inter-Am Ct. H.R. (Ser. C) No. 75 (2001), para. 47 May 14, 2001.
Trujlllo-Oroza v Bolivia Inter-Am Ct. H.R. (Ser. C) No. 92, February 27, 2002, para. 115.
See Human Rights Committee (HRC) Concluding Observations: Guatemala, 3 April 1996, 
CCPR/C/79/Add.63, para. 25. (“The Committee urges the Guatemalan Government ... to allow the 
victims of human rights violations to find out the truth about those acts, to know who the perpetrators 
of such acts are and to obtain appropriate compensation.”)
AChHPR, GAU Doc. CAB/LEG/67/3 rev. 5, reprinted in 21 I.L.M. 58 (1982), Article 9(1).
See generally, Wilson, Richard & Perlin, Jan (2000) “The Inter-American Human Rights Systems: 
Activities During 1999 Through October 2000,” Am. U. Int'l L. Rev., 16(2); pp. 334-343.
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featured as a free-standing right for victims in the ECtHR/^^ some Court judgments have so 
far reflected the high value placed upon the proper ascertainment of facts into the 
circumstances of tragic events in general/"^  ^ And this obviously reflects the widespread 
consensus that the ascertainment of truth forms part of the remedy which victims of human 
rights or humanitarian norms violations may legitimately expect to claim.
In this context, a truth commission whose primary goal as a means of delivering 
justice to victims through truth-finding, thus serves as an instrument for the realisation of this 
obligation. This duty requires that at the end of armed conflicts or oppressive rule, the new 
government has the responsibility to set in motion the machinery that will facilitate the 
establishment of a truth-telling process, in order to investigate and report on the violations 
that have occurred in the preceding period of conflict or authoritarianism. Teitel underscores 
this point, noting that “[tjruth-tellings offer a way to recognize past wrongs, giving victims 
their ‘historical due.’ ... The wrongdoing of the prior regime is exposed by the successor 
regime, and subjected to the fact-finding processes characterizing established 
democracies.
However, the right to truth may be classified into two, namely, the substantive and 
procedural right to truth. As Aldana-Pindell explains, the substantive right to truth relates to 
the demand by the victims or survivors of human rights violations to know the context in
^  That is, not a free-standing means that in order to rely on this right, the claimant needs to show 
that his ability to enjoy one or more of the other rights has been affected by the denial of the right to 
truth. See Doak, Jonathan (2008) Victims’ Rights, Human Rights and Criminal Justice: Reconceiving 
the Role of Third Parties (Oxford: Hart), p. 186. (“The obligations ... [to a right to truth] reflect that a 
high value is placed upon the asertainment of facts, ... but a free-standing right to truth has not been 
recognised to date.”)
See e.g., Hugh Jordan v the United Kingdom, ECtHR App. no. 24746/94, May 4, 2001; McKerr v 
the United Kingdom, ECtHR, App. no. 28883/95, May 4, 2001; Keiiy and Others v. the United 
Kingdom, ECtHR App. no. 30054/96, May 4, 2001; and, Shanaghan v the United Kingdom, ECtHR 
App. no. 37715/97, all of which involved applicants bringing claims in 2001 of wrongful death against 
the UK on behalf of deceased relatives. The Court held unanimously that there had been:- a violation 
of Article 2 (right to life) of the European Convention on Human Rights, concerning the failure to 
conduct a proper investigation into the circumstances of the deaths in question, in all four cases. The 
UK government was found liable for failing to carry out adequate investigations into these deaths.
Teitel, Ruti (2000) “From Dictatorship to Democracy: The Role of Transitional Justice,” in Harold 
Hongju Koh and Ronald Slye (eds.) Deliberative Democracy and Human Rights (New Haven: London 
Yale University Press), p. 283.
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which the violations against them or their loved ones had occurred, noting that the “surviving 
human rights victims generally seek to leam three things; what happened, why the crime was 
committed, and who committed the crime.” "^^  ^ In the case of procedural right to tmth, this 
involves the process of uncovering and revealing the tmth mainly through court-based 
adjudication because “it is the only way to ensure individual accountability.”^^®
The premise of Aldana-Pindell’s classification is that, for some victims of human 
rights violations, only court processes can make visible to them an acknowledgement of the 
reality of responsibility for perpetrators’ behaviours in the post-transition phase. They would 
rather see punishment as a desideratum in redressing their victimhood because, to them, as an 
English lawyer, Stephen stated, “the infliction of punishment by law gives definite expression 
and solemn ratification and justification to the hatred which is excited by the commission of 
the offense.”^^  ^ In this instance, the demand for the procedural right to tmth, rather than the 
desire for the right to substantive tmth recovery of a tmth commission, is preferred. For 
instance, during the duration of its operation, the SATRC “was so often involved in litigation 
that one could be forgiven for thinking that it was under siege.”^^  ^ The most important 
challenge faced by the SATRC was the Azanian Peoples Organisation (AZAPO) and the 
Biko, Mxenge, and Ribeiro families’ case.^^^
The petitioners argued in the Constitutional Court that the SATRC Amnesty 
Committee’s authority to grant amnesty^ "^^  under section 20(7) of the Promotion of National 
Unity and Reconciliation Act violated section 22 of the interim Constitution’s guarantee to
Aldana-Pindell, Raquel (2002) “In Vindication of Justiciable Victims' Rights to Truth and Justice for 
State-Sponsored Crimes,” Vand. J. Transnat'l L , 35(5); p. 1439.
Ibid., p. 1441.
Stephen, Fitzjame (1883) A History of the Criminal Law of England \/o\. 2 (London: Macmillan), pp. 
81-82.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 7; 
para. 6, p.175.
Azanian Peopies Organisation (AZAPO) and Others v President of the Republic of South Africa 
and Others (1996) 8 B.C.L.R. 1015 (C.C.).
^  See Section 20 of the Promotion of National Unity and Reconciliation Act, 1995 for the conditions 
stipulated for the granting of amnesty by the South African Truth and Reconciliation Commission.
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“have justiciable disputes settled by a court of law, or ... other independent or impartial 
forum.”^^  ^ The petitioners also claimed that international law required the prosecution of 
domestic human rights violations, and thus, the Amnesty Committee flouted the Geneva 
Conventions read with the relevant Protocols.^^^ However the Constitutional Court dismissed 
the petition ruling that “the epilogue to the Constitution authorised and contemplated an 
‘amnesty’ in its most comprehensive and generous meaning so as to enhance and optimise the 
prospects of facilitating the constitutional journey from the shame of the past to the promise 
of the fiiture.”^^ ^
However, peacemaking criminologists maintain that the obvious connection between 
crime and war is that crime is violence, so is punishment, so is war—they all contribute to 
human suffering.^^  ^As Pepinsky argues, “People who go to war believe that violence works. 
So do criminals and people who want criminals punished.”^^  ^But, rather than meet violence 
with violence by way of penal sanctions, it is better, as Lanier and Henry have reminded, “to 
de-escalate violence by responding to it through forms of conciliation, mediation, and dispute 
s e t t l em en t . An d  so, as earlier stated (see 3.2, the last two paragraphs) it is the case that 
some victims or their families wish to abandon punishment as a method of responding to
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 7; 
para. 8, p.175.
^  Azanian Peoples Organisation (AZAPO) and Others v President of the Republic of South Africa 
and Others (1996) 8 B.C.L.R. 1015 (C.C.), paras. 29-31. See also Markel, Dan (1999) “The Justice of 
Amnesty? Towards a Theory of Retributivism in Recovering States,” U. Toronto L.J., 49(3); p. 401; 
Verwoerd, Wilhelm (1999) "Individual and/or social justice after Apartheid? The South African truth 
and Reconciliation Commission," Eur. J. Dev. Res., 11(2); p.118.
Azanian Peoples Organisation (AZAPO) and Others v. President of the Republic of South Africa 
and Others (1996) 8 B.C.L.R. 1015 (C.C.), para. 50.
See generaliy, Tifft, Larry (1979) “The Coming Redefinitions of Crime: An Anarchist Perspective,” 
Soc. Prob., 26(4): pp. 392-402; Harold Pepinsky and Richard Quinney (eds.) (1991) Criminology as 
Peacemaking (Bloomington, IN; Indiana University Press); Arrigo, Bruce (2000) “Social Justice and 
Critical Criminology: On Integrating Knowledge,” Contemp. J. Rev., 3(1): pp. 7-36; Sullivan, Dennis 
and Tifft, Larry (2001) Restorative Justice: Healing the Foundations of Our Everyday Lives (Monsey, 
NY: Willow Tree); McEvoy Kieran (2003) “Beyond the Metaphor: Political Violence, Human Rights and 
'New' Peacemaking Criminology,” Theor. Criminoiogy, 7(3): pp. 319-346; Lanier, Mark & Henry, 
Stuart (2004) Essentiai Criminoiogy 2"  ^ ed. (Boulder: Westview); Barak, Gregg (2005) “A reciprocal 
approach to peacemaking criminology: Between Adversarialism and Mutualism,” Theor. Criminology, 
9(2): pp. 131-152.
Pepinksy, Harold (1991) “Peacemaking in Criminology and Criminal Justice,” in. H. Pepinsky and 
R. Quinney (eds.) Criminology as Peacemaking (Bloomington, IN; Indiana University Press), p. 301.
Lanier, Mark & Henry, Stuart (2004) Essential Criminology 2^ ^^  ed. (Boulder: Westview), p. 329.
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atrocities of the past and hence, find in a truth commission the better approach to redressing 
their victimhood.
An example of how this could happen in practice is the case of the parents of Amy 
Biehl, the American graduate student stoned, beaten, and stabbed to death with knives on 25 
August 1993 by a mob of high school students, who appeared before the SATRC to tell their 
story. Even though their daughter was killed in a terrible way, the statement by them was 
ineluded in the decision granting amnesty to the killers of their d au gh te r .An d  in the 
concluding statement made before the Amnesty Committee, Mr Peter Biehl, the father of 
Amy Biehl, said on behalf of the family that:
We have the highest respect for your Truth and Reconciliation Commission and process. We recognise 
that if  this process had not been a pre-negotiated condition your democratic free elections could not 
possibly have occurred. Therefore, and believing as Amy did in the absolute importance of those 
democratic elections occurring we unabashedly support the process which we recognise to be 
unprecedented in contemporary human history. At the same time we say to you it's your process, not 
ours. We cannot, therefore, oppose amnesty if it is granted on the merits. In the truest sense it is for the 
community of South Africa to forgive its own and this has its basis in traditions of ubuntu and other 
principles of human dignity. Amnesty is clearly not for Linda and Peter Biehl to grant.^ ^^
Thus, accountability, whether for institutional or individual guilt, is no less achievable under 
a truth commission than under court-based adjudication. The process of a truth commission 
is, arguably, compatible with justice, even when justice is understood as judicial process. For 
instance, as stated before, when a truth commission reveals the names of individual
See Amnesty Decision: “Killing OF Amy Biehl,” TRC Biehl Hearing Parts 1 & 2: Available at: 
http://www.justice.gov.za/trc/amntrans/am1997.htm (Accessed on 24/02/2010).
Amnesty Decision: “Killing OF Amy Biehl,” TRC Biehl Hearing Part 2, Cape Town - 3 ( 7 - 1 1  July 
1997) at: http://www.justice.gov.za/trc/amntrans/capetown/capetown_biehl02.htm (visited on
24/02/2010).
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perpetrators, that in itself is a form of accountability/^^ In the “Revised Final Report to Sub- 
Commission on Prevention of Discrimination and Protection of Minorities,” Louis Joinet 
remarks that while the right to know is about the right of any individual to know every bit of 
what has happened in the past, this “right to know is also a collective right, drawing upon 
history to prevent violations from recurring in the ftiture.”^^ '^
3.4 Concept of International Crimes and Truth Commission
International crimes, as noted earlier, are those crimes of sufficient international concern 
which are serious in nature, such as genocide, crimes against humanity, war crimes and 
torture, and proscribed by the rules of international law for which criminal responsibility is 
imposed directly upon individuals/^^ This means that international crimes are those crimes 
that involve massive and systematic violations of human rights. However, the scope of 
international crimes is continuously expanding and, as the new crimes that shock the 
consciences of humanity are committed, the ambit of the international criminal law system 
also widens.^^  ^ There has been a development to hold accountable internationally the 
perpetrators of serious violations of common article 3 of the Geneva Conventions and of the
See section 2.4.3.563
“The Administration of Justice and the Human Rights of Detainees: Question of the Impunity of 
Perpetrators of Human Rights Violations (Civil and Political). Revised final report prepared by Mr 
Joinet pursuant to Sub-Commission decision 1996/119,” United Nations Commission on Human 
Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, 
E/CN.4/Sub.2/1997/20/ Rev.1, 2 October 1997, para. 17.
See further, Mettraux, Guénaël (2005) International Crimes and the Ad Hoc Tribunals (Oxford: 
Oxford University Press), p. 44.
See e.g., Cassese, Antonio (2001) “Terrorism is Also Disrupting Some Crucial Legal Categories of 
International Law,” Eur. J. Int'i L , 12(5); pp. 993-994 (noting that the “terrorist attack of 11 September 
has been defined as a crime against humanity by a prominent French jurist and former Minister of 
Justice, Robert Badinter, by the [former] UN Secretary-General Kofi Annan, as well as by the [former] 
UN High commissioner for Human Rights, Mary Robinson. [Adding] Distinguished international 
lawyers have taken the same view... that atrocious action exhibits all the hallmarks of crimes against 
humanity: the magnitude and extreme gravity of the attack as well as the fact that it targeted civilians, 
is an affront to all humanity, and part of a widespread or systematic practice.”); Byers, Michael (2002) 
“Terrorism, the Use of Force and International Law After 11 September,” int'i & Comp. L.Q., 51(2); p. 
413 (arguing that “[a]lthough terrorism is not a crime falling within the Rome Statute of the 
International Criminal Court, some terrorist acts, such as the attacks of 11 September, may be of a 
scale that makes them crimes against humanity.”)
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international humanitarian law applicable in internal armed conflicts. The Appeals Chamber 
of the International Criminal Tribunal for the former Yugoslavia in Prosecutor v. Dusko 
Tadjic interpreted violations of common article 3 as violations of the Taws or customs of 
war’ subject to its jurisdiction.^^^
Similarly, the International Criminal Tribunal for Rwanda made a number of key 
rulings,^^  ^ thereby making a contribution to the development of international law, in 
particular, the recognition that rape and other forms of sexual violence constitute “genocide 
in the same way as any other act as long as [they were] committed with the specific intent to 
destroy, in whole or in part, a particular group, targeted as such.”^^  ^ Also, attacks on 
peacekeepers and associated personnel have now been criminalised by the ICC,^^  ^more than 
seven years after such attacks were first described as contrary to international law in the 1994 
Convention on the Safety of United Nations and Associated Personnel.^^^
Prosecutor v Dusko Tadic (Decision on the Defence Motion for interlocutory Appeal on 
Jurisdiction), IT-94-1, ICTY, 2 October 1995, paras. 86-137. See a/so Article 8(2)(c) and (e) of the 
Rome Statute which provides the ICC with jurisdictions of the laws and customs in non-international 
armed conflicts; Meron, Theodor (1995) “International Criminalization of Internal Atrocities,” Am. J. 
int'i L ,  89(3); pp. 554-577.
E.g., Prosecutor v Jean-Paui Akayesu (Triai Judgement), ICTR-964T, 2 September 1998. ICTR 
found Akayesu guilty of nine counts of genocide, direct and public incitement to commit genocide and 
crimes against humanity for extermination, murder, torture, rape and other inhumane acts. The 
judgment was appealed before the Appeals Chamber, which issued its judgment on 1 June 2001 (see 
Prosecutor V Jean-Paui Akayesu (Appeal Judgment), ICTR-96-4-A, 1 June 2001); The Prosecutor v. 
Jean Kambanda (Judgement and Sentence), ICTR 97-23-S, 4 September 1998. The Appeals 
Chamber rejected Kambanda grounds of appeal against the Judgement by Trial Chamber I and it 
affirmed his conviction on all counts of the indictment against him (see Jean Kambanda v The 
Prosecutor (Appeal Judgement), ICTR 97-23-A, 19 October 2000); The Prosecutor v Ferdinand 
Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze (Judgement and Sentence), ICTR-99-52-T, 3 
December 2003. The three defendants were convicted on counts of genocide, conspiracy to commit 
genocide, direct and public incitement to commit genocide, and crimes against humanity. The 
conviction was upheld by Appeal Chamber in The Prosecutor v Ferdinand Nahimana, Jean-Bosco 
Barayagwiza, Hassan Ngeze (Appeal Judgment), ICTR-99-52-A, 28 November 2007.
The Prosecutor V Jean-Paui Akayesu (Trial Judgement), ICTR-964T, 2 September 1998, para 731. 
The Chamber essentially re-defines rape as: “a physical invasion of a sexual nature, committed on a 
person under circumstances which are coercive. This act must be committed:
(a) as part of a wide spread or systematic attack;
(b) on a civilian population;
(c) on certain catalogued discriminatory grounds, namely: national, ethnic, political, racial, or 
religious grounds.”
See Article 8(2)(b(iii) of the ICC Statute.
Article 9(1 )(e). Convention on the Safety of United Nations and Associated Personnel, 9 December 
1994.
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In addition to the important jurisprudence generated from international tribunals and 
courts, transnational crimes that violate customary international law or treaties such as 
trafficking in drugs or persons, terrorism, computer criminality and money laundering, which 
used to arise in the context of national criminal law have now become international crimes 
that require international response through an international tribunal/^^ International law is 
primarily based on the consent of the international community and it does not operate in a 
vacuum. As Judge Pierre Levai (dissenting) states: “International law, at least as it pertains to 
human rights, consists primarily of a sparse body of norms, adopting widely agreed principles 
prohibiting conduct universally agreed to be heinous and inhumane.”^^  ^ The Statute of the 
International Court of Justice (ICJ) in The Hague (Netherlands)^^"  ^ makes clear that the 
sources for deciding international law will be with reference to:
a) international conventions, whether general or particular, establishing rules expressly recognized by the 
contesting states;
b) international custom, as evidence of a general practice accepted as law;
For instance, see Bantekas, Ilias (2006) “Corruption as an International Crime and Crime against 
Humanity,” J. Int'i Crim. Just, 4(3); pp. 466-484 (analysing the inter-state responses to transnational 
corruption and offering a glimpse into the potentiality of corruption as a crime against humanity). Also, 
see Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment 
of an International Criminal Court, A /C0NF.183/10, 17 July 1998 (Recommending “that a Review 
Conference pursuant to article 111 of the Statute of the International Criminal Court consider the 
crimes of terrorism and drug crimes with a view to arriving at an acceptable definition and their 
inclusion in the list of crimes within the jurisdiction of the Court”); Nhan, Johnny & Bachmann, Michael 
(2010) “Developments in Cyber Criminology,” in M. Maguire & D. Okada (eds.) Critical Issues in 
Crime and Justice: Thought, Policy, and Practice (Thousand Oaks, CA: Sage), pp. 164-183. See 
also, Attaran, Amir et ai (2011) “Why and How to Make an International Crime of Medicine 
Counterfeiting,” J. Int'i Crim. Just, 9(2): pp. 325-354 (arguing for international criminalisation of 
counterfeiting of medicines to stem the level of its ubiquitousness and the danger they pose).
Kiobei V Royal Dutch Petroleum, U.S. Court of Appeals for the 2"  ^ Circuit, September 17, 2010, 
paras 5-7. See a/so. The Amy Warwick, 67 U.S. (2 Black) 4 635, 670 (1862) (“The law of nations is 
also called the law of nature; it is founded on the common consent as well as the common sense of 
the world. It contains no ... anomalous doctrine.”); Schachter, Oscar (1991) International Law in 
Theory and Practice (Dordrecht: M. Nijhoff Publishers), p. 2 (“[Ijnternational law . . .  is more than a 
given body of rules and obligations. It involves purposive activities undertaken by governments, 
directed to a variety of social ends.”)
The International Court of Justice was established in 1945 by the Charter of the United Nations 
(UN) to “to settle, in accordance with international law, legal disputes submitted to it by States and to 
give advisory opinions on legal questions referred to it by authorized United Nations organs and 
specialized agencies” (ICJ: “The Court,” http://www.icj-cij.org/court/index.php7p1=1).
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c) the general principles of law recognized by civilized nations;
d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the determination of rules of law/^^
Also, the Rome Statute of the mentions “applicable law” with referenee to individual
states’ spécifié eireumstances. It says that the Court shall apply:
(a) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence;
(b) In the second place, where appropriate, applicable treaties and the principles and rules of international 
law, including the established principles of the international law of armed conflict;
(c) Failing that, general principles of law derived by the Court fi'om national laws of legal systems of the 
world including, as appropriate, the national laws of States that would normally exercise jurisdiction 
over the crime, provided that those principles are not inconsistent with this Statute and with 
international law and internationally recognised norms and standards
It is instructive that the ICC is different from international ad hoc tribunals such as the SCSL, 
the ICTY and ICTR which are equally established to help end impunity for the perpetrators 
of the most serious crimes of concern to the international community. Although the ICC is a 
treaty-based institution, like for instance the SCSL, but unlike any other hybrid UN-national 
institution or ad hoc UN Security Council subsidiary organs, it has a permanent jurisdiction. 
Also, the principle of complementarity is enshrined in the Rome Statute, which means that 
the ICC is meant to complement rather than supplant national judicial mechanisms in dealing
The Statute of the International Court of Justice, Art. 38 (1945). Art. 59 of the Statute further adds 
that “[t]he decision of the Court has no binding force except between the parties and in respect of that 
particular case” but the Court generally follows its own prior decisions.
The International Criminal Court in The Hague (Netherlands) was established in 1998 to try 
“persons accused of the most serious crimes of international concern, namely genocide, crimes 
against humanity and war crimes.” However unlike ICJ, the ICC is not part of the United Nations 
system. (ICC: “About the Court,” http://www.icc-cpi.int/about.html).
Art. 21(1)(a)(b)(c) of the Rome Statute of the ICC. Article 21(2) provides that the Court may adhere 
to cases adjudicated before by it: “The Court may apply principles and rules of law as interpreted in its 
previous decisions.”
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with serious international crimes and that national justice mechanisms remain the primary site 
where relevant crimes should be punished and their victims redressed/^^
As discussed earlier/^^ in principle, the state has primary responsibility for investigating, 
prosecuting, and punishing mass atrocities that take place within its territory. However, again, 
a state can exercise national jurisdiction over a criminal act irrespective of where it has 
occurred under the principle of ’universal criminal jurisdiction’ as reflected, for instance, in 
the Pinochet case.^ ^® The ICC Statute accords primacy to national courts,^^  ^ but, pursuant to 
Article 13 of the ICC Statute, the ICC can exercise its jurisdiction if (a) a situation in which
The principle of complementarity holds that cases are only admissible where national States are 
either unwilling or unable to genuinely investigate or prosecute the offenders. See the Preamble of the 
Rome Statute, (“Emphasizing that the International Criminal Court established under this Statute shall 
be complementary io national criminal jurisdictions”) and Article 17(1) (“providing that the ICC has no 
jurisdiction if the state which has jurisdiction is investigating or prosecuting) of the Rome Statute of the 
International Criminal Court. For a scholarly discussion on the activity and admissibility of 
complementarity, see Schabas, William (2010) The International Criminal Court: A Commentary on 
the Rome Statute (Oxford: Oxford University Press), pp. 336-338, 340-347; Jurdi, Nabil (2010) “The 
Prosecutorial Interpretation of the Complementarity Principle: Does It Really Contribute to Ending 
Impunity on the National Level? “Int'i Crim. L  Rev., 10(1); pp.73-96; Holmes John (1999) “The 
Principle of Complementarity,” in Roy S. Lee (ed.) The International Criminal Court: The Making of the 
Rome Statute— issues, Negotiations, and Results (Boston: Kluwer Law International), pp. 41-78; 
Brown, Bartram (1998) “Primacy or Complementarity: Reconciling the Jurisdiction of National Courts 
and International Criminal Tribunals,” Yale J. Int'i L ,  23(2); pp. 383-436.
See 2.2.9. See also. Preamble, Rome Statute of the ICC (“Recalling that it is the duty of every 
State to exercise its criminal jurisdiction over those responsible for international crimes”). See also. 
Article 6 of the Convention on the Prevention and Punishment of the Crime of Genocide, UN GA, 9 
December 1948: “Persons charged with genocide or any of the other acts enumerated in Article 3 
shall be tried by a competent tribunal of the State in the territory of which the act was committed, or by 
such international penal tribunal as may have jurisdiction with respect to those Contracting Parties 
which shall have accepted its jurisdiction.”
R V Bow Street Metropolitan Stipendiary Magistrate Ex p. Pinochet Ugarte (No. 3) (HL(E)) [2000] 1 
AC 147, at 189; per Lord Browne-Wilkinson: “Since the Nazi atrocities and the Nuremberg trials, 
international law has recognized a number of offences as being international crimes. Individual states 
have taken jurisdiction to try some international crimes even in cases where such crimes were not 
committed within the geographical boundaries of such states.”
See Report of the Preparatory Committee on the Establishment of an international Criminal Court, 
U.N. GAOR, 51 Sess., Supp. No. 22, , 117,  U.N. Doc. AI51122 (1996), para. 155: "[Tjaking into 
account that under international law, exercise of police power and penal law is a prerogative of 
States, the jurisdiction of the Court should be viewed only as an exception to such State prerogative." 
Cf., the ICTY and ICTR tribunals however have primacy over national courts if they so decide: Article 
9(2) of the Updated ICTY Statute provides: “The International Tribunal shall have primacy over 
national courts. At any stage of the procedure, the International Tribunal may formally request 
national courts to defer to the competence of the International Tribunal in accordance with the present 
Statute and the Rules of Procedure and Evidence of the International Tribunal; and. Article 8(2) of the 
ICTR Statute provides: The International Tribunal for Rwanda shall have primacy over the national 
courts of all States. At any stage of the procedure, the International Tribunal for Rwanda may formally 
request national courts to defer to its competence in accordance with the present Statute and the 
Rules of Procedure and Evidence of the International Tribunal for Rwanda.” (ICTR -  Statute of 
Tribunal.)
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one or more of such crimes appears to have been eommitted is referred to the Prosecutor by a 
state party in accordance with Article 14; (b) a situation in which one or more of sueh crimes 
appears to have been eommitted is referred to the Prosecutor by the Security Council acting 
under Chapter VII of the Charter of the United Nations; or (c) the Prosecutor has initiated an 
investigation in respect of such a crime in aceordance with Article 15.
For instance, the United Nations Security Council, acting under Chapter VII of the United 
Nations’ Charter, referred the situation in Darfur to the ICC in March 2005.^^  ^Based on the 
decision of the Pre-Trial Chamber I in that respect,^^  ^ the Prosecutor of the International 
Criminal Court on Mareh 2009 issued a warrant of arrest against President Omar al-Bashir 
under Article 58, for genocide, crimes against humanity and war crimes allegedly committed 
in Darfiir.^ "^^  The Pre-Trial Chamber I had rejected the Prosecutor’s application in respect of 
the crime of genocide but in July, 2009, the Prosecutor filed an appeal against this 
decision.^^  ^Nonetheless, it should be acknowledged that the ICC cannot exercise jurisdietion 
if a case against suspected perpetrators of violations of humanitarian law is already being 
investigated or prosecuted by a state party which has jurisdiction over it, or if the case has 
been investigated by a state party and the state has decided not to prosecute for substantive 
reasons, or if the violators have already been tried ‘by another court’ for conduct which is the
See UNSC: Security Councii Refers Situation in Darfur, Sudan, to Prosecutor of International 
Criminal Court, Resolution 1593 (2005), UN Doc. SC/8351, 31/03/2005, 5158th Meeting.
See Pre-Trial Chamber I: Decision on the Prosecution’s Application fora Warrant of Arrest against 
Omar Hassan Ahmad Al Bashir, Case No. ICC-02/05-01/09, 4 March 2009.
See Warrant of Arrest for Omar Hassan Ahmad AI Bashir, ICC-02/05-01/09, 4 March 2009 
The Appeals Chamber rendered its judgment on the Prosecutor’s appeal on 3 February, 2010 
reversing, by unanimous decision, Pre-Trial Chamber I’s earlier decision of 4 March, 2009, which did 
not include the charge of genocide, alongside war crime and crimes against humanity against 
President Omar al-Bashir. The Appeals Chamber directed the Pre-Trial Chamber to decide anew by 
reassessing whether or not the arrest warrant should be extended to cover the charge of genocide. 
(See The Appeals Chamber: Judgment on the appeal of the Prosecutor against the "Decision on the 
Prosecution's Application for a Warrant of Arrest against Omar Hassan Ahmad Ai Bashir," Case No.
ICC-02/05-01 /09-OA, 3 February 2010. In July 2010, the Pre-Trial Chamber I of the International 
Criminal Court (ICC) issued a second warrant of arrest against President Omar al-Bashir for three 
counts of genocide. (See Press Release: Pre-Trial Chamber I issues a Second Warrant of Arrest 
against Omar AI Bashir for counts of Genocide, ICC-CPI-20100712-PR557,12 July, 2010.
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subject of the criminal conduct/^^ Although the ICC exercises jurisdiction over a state party 
to the Rome Statute, a non-state party can accept its jurisdiction over a specific crime by 
lodging a declaration with the ICC’s Registrar/^^
In view of the evolution and scope of international crimes, suggestions have been made 
urging caution so as to overcome the rigidity of initiating a prosecution by the ICC. For 
instance, the Office of the Prosecutor of the ICC has called for a “positive approach to 
complementarity” within which the ICC should actively encourage national proceedings^^^ 
because the duty to carry out investigation or clarification of serious past human rights 
violation still rests with the state concerned. The jurisdiction of the ICC is, as mentioned 
earlier, contingent upon a determination that any national legal system claiming the prior 
right to investigate or prosecute a case is inadequate. And if it is the case that a state is unable 
or willing to fulfil its obligation to investigate and identify the perpetrator of human rights 
violations then the judges of the Pre-Trial Chamber of the ICC would make this 
determination, and the initial decision would be subject to appeal.^^^
Thus, under the principle of complementarity, the ICC can only intervene if there are no 
national proceedings against those responsible for the crimes. For instance, on November 6 
2009, the Prosecutor of the ICC sought leave from the court’s Pre-Trial Chamber II to initiate 
investigation proprio motu (“on his own motion”)^ ®^ into the post-election violence of 2007-
586 See Rome Statute of the ICC, Art. 17(1)(a), (b) and (c), and Art. 20(3).
Ibid., Article 12(2)(a) and (3).
^  International Criminal Court. "Statement of the Prosecutor Luis Moreno-Ocampo to Diplomatic 
Corps. The Hague, Netherlands." The Hague: CPI-ICC, 12 February 2004; International Criminal 
Court. "Informal Expert Paper: The Principle of Complementarity in Practice." The Hague: CPI-OTP, 
2003.
See Articles 17 and 18 of the Rome Statute of the ICC.
Rome Statute of the ICC, Article 15(1) authorises the Prosecutor of the ICC to initiate independent 
investigations proprio motu (“on one's own initiative") based on credible information). However under 
Article 15(3), this authority is subject to the requirement that the Prosecutor must obtain leave to 
institute such investigations from the ICC’s Pre-Trial Chamber. Under Article 15(4), the Pre-Trial 
Chamber will grant leave based on two considerations: reasonable grounds warranting the 
investigations and existence of the court’s jurisdictional triggers. And Rule 48 of the Rules of 
Procedure and Evidence the ICC provides that: “In determining whether there is a reasonable basis to 
proceed with an investigation under article 15, paragraph 3, the Prosecutor shall consider the factors 
set out in Article 53, paragraph 1 (a) to (c) [whether a crime within the jurisdiction of the Court has
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2008 in Kenya/^^ The Prosecutor’s decision to initiate investigation was informed by the 
unwillingness of the Kenyan government to either prosecute the perpetrators of this violence 
or refer the matter to the ICC, as provided for under Article 14 of the Rome Statute/^^ The 
reluctance of the Kenyan government to refer the situation in the country to the ICC is 
sharply contrasted with the attitude of the President of the Democratic Republic of Congo 
(DRC) who referred the situation of crimes allegedly committed in the territory of the DRC 
to the Prosecutor of the International Criminal Court for the purposes of initiating an 
investigation into the situation/^^
However subsequent to the Prosecutor’s decision in Kenya’s case, Pre-Trial Chamber II 
found that the information made available provided a reasonable basis to believe that crimes 
against humanity victimising a large number of civilians had been committed on Kenyan 
territory, in particular murder, rape and other forms of sexual violence, forcible transfer of
been committed, whether the case is admissible under Article 17 (complementarity and gravity) and 
whether an investigation would not be in the interests of justice].” For analysis of initiating 
investigation proprio motu, see Schabas, William (2010) The Internationai Criminai Court: A 
Commentary on the Rome Statute (Oxford: Oxford University Press), pp. 314-324; Kirsch, Phillip & 
Robinson, Darryl (2002) “Initiation of Proceedings by the Prosecutor,” Antonio Cassese, Paola Gaeta, 
John R.W.D. Jones (eds.) The Rome Statute of the Internationai Criminai Court: A Commentary Vol. 1 
(Oxford: Oxford University Press), pp. 661-663.
See Press Release: The Situation in the Republic of Kenya assigned to Pre-Trial Chamber II, ICC- 
CPI-20091106-PR4730, November 6, 2009.
Article 14 of the Rome Statute of the ICC provides that:
(1) A State Party may refer to the Prosecutor a situation in which one or more crimes within 
the jurisdiction of the Court appear to have been committed requesting the Prosecutor to 
investigate the situation for the purpose of determining whether one or more specific 
persons should be charged with the commission of such crimes.
(2) As far as possible, a referral shall specify the relevant circumstances and be 
accompanied by such supporting documentation as is available to the State referring the 
situation.
See also, Schabas, William (2010) The Internationai Criminai Court: A Commentary on the Rome 
Statute (Oxford: Oxford University Press), pp. 305-313; Philippe Kirsch and Darryl Robinson (2002) 
“Referral by States Parties,” in Antonio Cassese, Paola Gaeta, John R.W.D. Jones (eds.) The Rome 
Statute of the International Criminai Court: A Commentary Vol. 1 (Oxford: Oxford University Press), 
pp. 619-625.
See Press Release: Prosecutor receives referral of the situation in the Democratic Republic of 
Congo, ICC-OTP-20040419-50. Based on this referral, the trial of a former rebel leader in the 
Democratic Republic of Congo, Thomas Lubanga, the first person to be tried by the International 
Criminal Court commenced on 26 January 2009. Lubanga who is accused of conscripting, enlisting, 
and using child soldiers is currently being tried (as of writing) alongside two accused Congolese, 
Germain Katanga and Mathieu Ngudjolo Chui, whose trial began on 24 November 2009. (see 
“Situation in Democratic Republic of the Congo,” ICC-01/04, available at http://www.icc- 
cpi.int/Menus/ICC/Situations+and+Cases/Situations/Situation+ICC+0104/, last visited on 03/05/2010)
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population and other inhumane acts. Accordingly, the judges at the ICC on April 2010 
authorised the Court’s Prosecutor, Luis Moreno Ocampo, to investigate the violence pursuant 
to Article 15 of the Rome Statute.^ "^^  This investigation of Kenya’s violence which involved 
more than 1,300 killings, mass raping and destruction of private and public properties,^^^ is 
thought to be constitutive of crimes against humanity^^  ^ or war crimes^^  ^ and they were 
sufficiently widespread and systematic.^^^
It is arguable whether the ICC, rather than a truth commission, is the appropriate 
accountability mechanism for post-election violence in Kenya. For instance, while studying 
the various cases presented by member Governments to the United Nations War Crimes 
Commission^^^ against Nazi high officials and Japanese Major War Criminals, in which the 
criminal nature of the acts charged or the liability of the persons accused were at stake, the 
Legal Committee of the United Nations War Crimes Committee explained the basis for 
international intervention this way:
Isolated offences did not fall within the notion of crimes against humanity. As a rule systematic mass 
action, particularly if it was authoritative, was necessary to transform a common crime, punishable only 
under municipal law, which thus became also the concern of international law. Only crimes which
Office of the Prosecutor: OTP Press Conference on Kenya, Prosecutor Moreno-Ocampo’s 
Statement, 1 April 2010. See also “Decision Pursuant to Article 15 of the Rome Statute on the 
Authorization of an Investigation into the Situation in the Republic of Kenya,” ICC-01/09, 31 March 
2010 .
See, “Commission of Inquiry into Post-election Violence (CIPEV): Report of the Commission of 
Inquiry into Post-election Violence,” submitted to Kenya’s President and Prime Minister on October 
15, 2008, pp. 237-344.
E.g., murder (article 7(1 )(a) of the Rome Statute and rape (article 7(1 )(g) of the Rome Statute of 
the ICC.
E.g., murder (article 8(2)(c)(i) of the Rome Statute); rape (article 8(2)(e)(vi) of the Rome Statute); 
and pillaging (article 8(2)(e)(v) of the Statute).
For a detailed discussion on how the post-election violence in Kenya fits a broad interpretation of 
crimes against humanity, see Sing’Oei, Abraham (2010) “The ICC as Arbiter in Kenya’s Post-electoral 
Violence,” Minnesota J. Int'i L , Vol. 19, pp. 5-20.
United Nations War Crimes Commission was established by the meeting of the Allied and 
Dominions representatives held in London on 20**^  October, 1943 to set up panels or arrange 
otherwise for investigations on its behalf so far as these seem appropriate. (United Nations War 
Crimes Commission (1948) History of the United Nations War Crimes Commission and the 
Development of the Laws of War (London: H. M. Stationery Office), p. 127).
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either by their magnitude and savagery or by their large number or by the fact that a similar pattern was 
applied at different times and places endangered the international community or shocked the 
conscience of mankind, warranted intervention by States other than that on whose territory the crimes 
had been committed, or whose subjects had become their victims.®®®
In this regard, the ICC is not a human rights court whose mandate is to proseeute every aet in 
the world that shocks the moral conscienee and neither is it meant to address institutional 
failures that probably brought about the eleetoral violence in Kenya. Also, the ICC is tailored 
to proseeute only speeifie crimes that have been committed on a massive or systematic scale 
and whieh threaten the international community, and whatever impaet the ICC may have on 
institutional reform need in Kenya ean only be ineidental to its strietly prosecutorial or 
judicial/penal function.^®^  Indeed, in his dissenting opinion. Judge Hans-Peter Kaul stated, on 
the basis of legal and poliey eonsiderations, that the ICC should authorise the eommencement 
of an investigation into the situation in Kenya, observing that:
The reasons for the violence appear to go beyond allegations of manipulated elections. Information in 
the supporting material and the victims' representations suggests that the cause of the violence may be 
found in long-lasting and unresolved issues, such as land distribution, poverty, unemployment, rental 
issues, inter-ethnic tensions, xenophobia, disenfranchisement, perceived discrimination, desire for 
ethnically homogenous neighbourhoods, organized crime, retaliation and anger over the support of the 
opposing political party.®®^
United Nations War Crimes Commission (1948) History of the United Nations War Crimes 
Commission and the Development of the Laws of War (London: H. M. Stationery Office), p. 179.
See Hansen, Obel (2009) Poiiticai Violence in Kenya: A study of Causes, Responses, and a 
Framework for Discussing Preventive Action (Pretoria, South Africa: Institute for Security of Studies 
(ISS) (discussing mostly the technical aspects of the ICC Pre-Trial Chamber II reasoning about the 
violence in Kenya, and also the difficult moral issue of delimiting the line between international crimes 
and other human rights violations).
ICC Pre-Trial Chamber il. Situation in the Republic of Kenya, ICC-01/09, 31 March 2010, 
(“Dissenting Opinion of Judge Hans-Peter Kaul”), para. 148.
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The extension of jurisdiction of the ICC into the domestic sphere of Kenyan election 
violence, including to a recent outbreak of violence surrounding the National Assembly and 
Presidential elections in Nigeria in April 2011^^  ^ is, arguably, not justified. If the ICC is 
going to intervene in every case of post-election violence, it may lose its raison d'être for 
exercising jurisdiction over the most serious crimes of concern to the international 
community as a whole. A truth commission seems to be better equipped to address structural 
violence because of its restorative components.
Apart from its potentially serving the needs of accountability in terms of investigating the 
underlying structural violence and institutional inequalities such as access to state jobs, 
educational opportunities and, infrastructural development that may have caused the type of 
violence which engulfed Kenya or Nigeria after the 2007 and 2011 elections respectively, a 
truth commission may be able to serve the ends of peace, reconciliation and reform. The 
decision of Ivory Coast’s President, Mr Ouattara, mentioned earlier in section 1.1, to have a 
truth commission as a means of addressing the aftermath of electoral violence in Ivory Coast 
illustrates the point about the potential benefits of a truth commission for dealing with 
violence of this nature.
3.5 The International Criminal Court and a Truth Commission
The establishment of the ICC, already referred to in section 3.4, has been heralded as the 
answer to global violence.^®  ^However, the ICC Office of the Prosecutor duly recognises the 
role of truth commissions in complementing the work of the court. Of course, the ICC 
amounts to a new and important path for the defence of human rights and the fight against
See, Office of the Prosecutor: OTP Statement on Electoral Violence in Nigeria, Prosecutor 
Moreno-Ocampo’s Statement, 21 April 2011.
Clarke, Kamari (2009) Fictions of Justice: The Internationai Criminai Court and the Challenge of 
Legal Pluralism in Sub-Saharan Africa (Cambridge: Cambridge University Press), p. 4.
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impunity/®^ but since its Statute is a multilateral treaty, the interpretation of its provisions is 
governed by the customary rules of treaty interpretation,^®  ^as reflected in articles 31 and 32 
of the Vienna Convention on the Law of Treaties/®^ For instance, in its judgment of 14 
December 2006, the Appeals Chamber of the ICC stated that:
The notion of jurisdiction has four different facets: subject-matter jurisdiction also identified by the 
Latin maxim jurisdiction ratione materiae, jurisdiction over persons, symbolized by the Latin maxim 
jurisdiction ratione personae, territorial jurisdiction - jurisdiction ratione loci - and lastly jurisdiction 
ratione temporis. These facets find expression in the Statute. The jurisdiction of the Court is laid down 
in the Statute: Article 5 specifies the subject-matter of the jurisdiction of the Court, namely the crimes 
over which the Court has jurisdiction, sequentially defined in articles 6, 7, and 8. Jurisdiction over 
persons is dealt with in articles 12 and 26, while territorial jurisdiction is specified by articles 12 and 13 
(b), depending on the origin of the proceedings. Lastly, jurisdiction ratione temporis is defined by 
article 11.®°^
As stated before, under article 11(1) of the Statute, the ICC will not have jurisdiction over 
any offences committed before the entry into force of the Statue; aside from that restriction 
ratione temporis, it will be a permanent court with a wide-ranging subject-matter jurisdiction 
over serious international crimes. However, as an institution created by multilateral treaty, the 
court will be fettered by the requirement of state consent: it will only be able to accept cases 
referred to it by States Parties or initiated by the Prosecutor proprio motu (art. 15(1)) if the
Roth, Kenneth (2001) “The Case for Universal Jurisdiction,” Foreign Aff., 80(5); pp. 150-154.
See, e.g.. International Court of Justice, “The Dispute Regarding Navigational And Related Rights” 
(Costa Rica v Nicaragua), Judgment of 13 July 2009, General List No. 133, para. 47; ICJ, Territorial 
Dispute (Libyan Arab Jamahiriya/Chad), Judgment, ICJ Reports (1994), p. 6, 3 February 1994, para. 
41; ICJ, Maritime Delimitation and Territorial Questions (Qatar v. Bahrain), Jurisdiction and 
Admissibility, Judgment of 15 February 1995, ICJ Reports 1995, p. 6 para. 3.
See United Nations Treaty Series, Vol. 1155, p. 340; The ICC Appeals Chamber supported this 
Vienna Convention rule of interpretation in its Judgment on Prosecutor's Appiication for Extraordinary 
Review of Pre-Triai Chamber I's 31 March 2006 Decision Denying Leave to Appeal, ICC-01/04-168, 
para. 33.
Appeals Chamber, Judgment on the Appeal of Mr Thomas Lubanga Dyilo against the Decision on 
the Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3 
October 2006, paras 21- 22.
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State having either territorial or nationality jurisdiction consents/®^ And, in a Policy Paper 
issued to clarify the status of truth commission and other transitional justice mechanisms, the 
Paper acknowledged the role a truth commission can play in dealing with large numbers of 
human rights violators noting that:
The pursuit of criminal justice provides one part of the necessary response to serious crimes of 
international concern which, by itself, may prove to be insufficient as the Office is conducting focused 
investigations and prosecutions. As such, it fully endorses the complementary role that can be played 
by domestic prosecutions, truth-seeking, reparations programs, institutional reform and traditional 
justice mechanisms in the pursuit of a broader justice.®'®
Truth commissions and the International Criminal Court are different mechanisms for dealing 
with violations of international human rights law and humanitarian norms. Dealing with these 
violations requires the consideration of each type of mechanism based on the desired 
outcomes, as no single formula can apply to all types of conflicts, nor can it achieve all 
desired outcome.^^  ^ As Bassiouni explains, “[jjust as there is a range in types of conflict and 
types of peace outcomes, there is a corresponding range of accountability mechanism.”^^  ^
The objective here is that what is to be achieved should not only be a sense of justice, but the 
obliteration of any sense of injustice.^^^
ICC Statute, Article 12(2). The third “trigger-mechanism” for the court’s jurisdiction, referral by the 
UN Security Council, will obviously not require any consent as it will be in the form of a Chapter VII 
mandatory power. See also. Turns, David (2001) “Internationalized” Or Ad Hoc Justice For 
International Criminal Law in a Time of Transition: The Cases of East Timor, Kosovo, Sierra Leone 
and Cambodia," Austrian Rev. Int'i & Eur. L ,  vol. 6, p. 131.
International Criminal Court, Office of the Prosecutor, Policy Paper on the interests of Justice, 
September 2007, ICC-OTP-2007, pp. 7-8.
See the concluding part of 3.2 for a discussion on the goals of different accountability mechanisms 
for violations of international crime.
Bassiouni, Cherif (2002) "Accountability for Violations of International Humanitarian Law and Other 
Serious Violations of Human Rights," in M. Cherif Bassiouni (ed.) Post-Confiict Justice (Ardsley, N.Y.: 
Transnational Publishers), p. 40. 
ibid.,
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A central tenet of the ICC, as mentioned before, is the principle of complementarity, 
indicating that a case cannot be tried by the ICC if it is being investigated or prosecuted by a 
state that has jurisdiction over it. Efforts at accountability often embarked upon by a truth 
commission are thought to meet the ICC complementarity requirement under the terms of 
article 17(1) (a) and (b) of the Rome Statute.^ *^^  As such, it can be said that the ICC and a 
truth commission are both complementary in the sense of sharing the common goal of 
investigating the violations of human rights law and humanitarian norms, albeit from a 
different angle. In this context, Minow argues that “the relationship between the ICC and 
truth commissions should not be viewed as mutually exclusive. Retributive justice, 
symbolised by the ICC, and restorative justice, represented by truth commissions, ultimately 
have similar goals and can benefit from each other.”^^ ^
Truth commissions have not been specifically mentioned under the Rome Statue of 
International Criminal Court (ICC)’s 128 articles even though several truth commissions had 
already been established at the time the ICC Statute was drafted on 17^  ^ July 1998.^^  ^ But
Schabas, William (2010) The International Criminai Court: A Commentary on the Rome Statute 
(Oxford: Oxford University Press), p. 347
Villa-Vicencio, Charles (2000) “Why Perpetrators Should Not Always Be Prosecuted: Where the 
International Criminal Court and Truth Commissions Meet Essay,” Emory LJ., 49(1); pp. 217-218.
For instance, between 1974 and 1998 sixteen truth commissions had been established, namely, 
(1) Uganda: Commission of Inquiry into the Disappearances of People, 1974; (2) Bolivia: National 
Commission of Investigation of Disappeared Citizens {Comisidn Nacional de Investigaciôn de 
Ciudadanos Desaparecidos), 1982; (3) Argentina: National Commission on the Disappearance of 
Persons (Comisiôn Nacional sobre ia Desapariciôn de Personas, CONADEP), 1983; (4) Uruguay: 
Investigative Commissionon the Situation of Disappeared People and its Causes {Comisiôn 
Investigadora sobre Situaciôn de Personas Desaparecidas y  Hechos que la Motivaron), 1985; (5) 
Uganda: Commission of Inquiry into Violations of Human Rights, 1986; (6) Nepal: Commission of 
Inquiry to Locate the Persons Disappeared during the Panchayat Period, 1990; (7) Chile: National 
Commission for Truth and Reconciliation {Comisiôn Nacional de Verdad y  Reconciiiaciôn), 1990; (8) 
Chad: Commission of Inquiry on the Crimes and Misappropriations Committed by the Ex-President, 
His Accomplices and/or Accessories {Commission d'enquête sur les crimes et détournements commis 
par i'ex Président, ses co-auteurs et/ou complices), 1990; (9) El Salvador: Commission of Truth 
{Comisiôn de la Verdad), 1991; (10) Germany: Commission of Inquiry on Working through the History 
and Consequences of the SED Dictatorship in Germany {Enquete Kommission ‘Aufarbeitung von 
Geschichte und Folgen des SED-Diktatur in Deutschaiancf), 1992; (11) Germany: Commission of 
Inquiry on Overcoming the Consequences of the SED Dictatorship in the Process of German Unity 
{Enquete- Kommission 'Uberwindung der Foigen des SED-Diktatur im ProzeS der deutschen 
Einheif), 1995; (12) Haiti: National Commission for Truth and Justice {Commission Nationale de 
Vérité et de Justice), 1995 ; (13) Sri Lanka: three regional Commissions of Inquiry into the Involuntary 
Removal or Disappearance of Persons (Western, Southern and Sabaragamuwa Provinces; Central,
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since the ICC Statute entered into force on 1 July 2002, two truth commissions^had 
operated where the ICC was conducting investigation. Nonetheless, the Office of the 
Prosecutor duly recognises that “criminal justice provides one part of the necessary response 
to serious crimes of international concern which, by itself, may prove to be insufficient as the 
Office is conducting focused investigations and prosecutions. As such, it fully endorses the 
complementary role that can be played by domestic prosecutions, truth seeking, reparations 
programs, institutional reform and traditional justice mechanisms in the pursuit of a broader 
justice.”^^ ^
Also, “The Office notes the valuable role such measures may play in dealing with 
large numbers of offenders and in addressing the impunity gap. The Office will seek to work 
with those engaged in the variety of justice mechanisms in any given situation, ensuring that 
all efforts are as complementary as possible in developing a comprehensive approach.”®^  ^
Indeed, Article 53(1) (c) foresees the possibility whereby the pursuit of criminal justice may 
not be “in the interests of justice” and this implies that the concept of justice must be broader 
than criminal justice. As Clarke argues, “[tjhis is because the concept of acting in the 
interests of justice extends well beyond the exercise of criminal justice, extending into the 
political and moral arenas.”^^® Also, many commentators have considered the truth 
commission as an alternative to prosecution by the ICC.^^^
North Western, North Central and Uva Provinces; Northern & Eastern Provinces), 1994; (14) South 
Africa: Truth and Reconciliation Commission, 1995; (15) Ecuador: Truth and Justice Commission 
(Comisiôn Verdad y Justicia), 1996; (16) Guatemala: Commission for Historical Clarification 
{Comisiôn para el Esciarecimiento Histôrico), 1997. (See, Amnesty International (2010) 
Commissioning Justice: Truth Commissions and Criminai Justice (Index: POL 30/004/2010), pp. 8-9.
The Truth and Reconciliation Commission of the Democratic Republic of Congo {Commission 
vérité et réconciliation), 2004; and, the Truth, Justice and Reconciliation Commission of Kenya, 2008
ICC (International Criminal Court), Office of the Prosecutor, Policy Paper on the Interests of 
Justice, September 2007, ICC-OTP-2007, para 6.
OTP Policy Paper 2003, p 3: http://www.icc-cpi.int/library/organs/otp/030905_Policy_Paper.pdf.
Clarke, Kamari (2007) “Global Justice, Local Controversies: The International Criminal Court and 
the Sovereignty of Victims,” in Marie-Bénédicte Dembour and Tobias Kelly (eds.) Paths to 
International Justice: Social and Legal Perspectives Cambridge: Cambridge University Press), p. 148.
Bisset, Alison (2009) “Rethinking the Powers of Truth Commissions in Light of the ICC Statute,” J. 
Int'i Crim. Just., 7(5); p. 964, fn. 2.
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As discussed earlier, many truth commissions have provisions within their enacting 
legislation which provide for the protection and non-disclosure of their information, prevent 
its use in subsequent criminal and civil trials and endow the commission with the power to 
grant confidentiality to those offering testimony (see 2.4.3). Self-incriminating evidence 
obtained by a truth commission is particularly important in this context. The enabling 
legislation of some truth commissions, for example. South Afnca,^^^ Ghana,^^  ^ Sierra 
Leone,^ '^^  Liberia®^  ^and Kenya^ ^® provides for powers of subpoena to compel the provision of 
self-incriminating evidence from the deponents in order to produce an accurate, complete and 
historical record of violations and abuses of human rights that have taken place in the past. 
Without these powers, some information from potential witnesses would be lost. The 
experience of East Timor’ Commission for Reception, Truth and Reconciliation lends 
credence to this contention. In its final report, the Commission noted that, because its 
mandate provided the Office of the General Prosecutor (OGP) with the right of access to all 
its information, this “prevented the Commission from gaining some important information 
that would have assisted its truth-seeking fimction.”^^ ^
Although the Rules of Procedure and Evidence of the ICC contain provisions 
regulating privileged and confidential information requirements, which information obtained 
in confidence by a truth commission apparently fiilfils,^^  ^ because a truth commission is 
usually an institution of the state in which it is established, the obligation of a state party to 
the Rome Statue to cooperate with and provide assistance to the ICC®^  ^may make it difficult 
for it to obtain testimony from perpetrators and witnesses who wish to avoid potential future
Promotion of National Unity and Reconciliation Act 1995, ss. 29(1 )(c), 29(4), 39.
The National Reconciliation Commission Act 2002, Section 13.
Truth and Reconciliation Commission Act 2000, Art. 8(1 )(g).
Act to Establish the Truth and Reconciliation Commission (TRC) of Liberia 2005, Section 27(d). 
Truth, Justice and Reconciliation Act 2008, ss. 7(2)(e), (g) and (h).
Chegal, Report of the Commission for Reception, Truth and Reconciliation for East Timor, January 
2006, Part 2: The Mandate of the Commission, para. 24.
See, Rule 73(2) of the Rome Statute of the ICC, Rules of Procedure and Evidence, ICC-ASP/1/3, 
Adopted by the Assembly of States Parties, First Session, 3-10, September 2002.
Art. 86 of the Rome Statute of the ICC.
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involvement in criminal proceedings. Under Article 93(1), a state party is obliged to provide 
records or documents held by an organ of the state like a truth commission to the Court 
should the ICC consider that the information within them might prove relevant to an 
investigation or proseeution.^^®
The obligations of a truth commission to co-operate and provide assistance to the ICC 
may beeome problematic if these obligations concern the production of any document or 
disclosure of evidence obtained confidentially. A truth commission is able to function 
properly by providing protection to deponents against disclosure of confidential information 
given to it during its truth-telling operation. And in most cases, the enacting legislation of a 
truth commission will actually stipulate that the commission’s proceedings should be 
eonducted on a eonfidential basis in order to protect the identities and guarantee the safety of 
the deponents who provide testimony.
For instanee, the Charter of Guatemala’s truth commission (Commission for  
Historical Clarification) states that the “Commission's proceedings shall be confidential so as 
to guarantee the secreey of the sources and the safety of witnesses and informants.”^^  ^
Similarly, the Decree setting up Peru’s truth commission (Comisiôn de la Verdad y  
Reconciiiaciôn, CVR) also stipulates that the “testimonies and documents that it receives shall 
be confidential [“reserved”] . T h e  terms of agreement reached by the government of El 
Salvador and its opponents (i.e. the Frente Farabundo Marti para la Liberaciôn Nacional) to 
end the El Salvadorian civil war, restore peace, national reconciliation and the reunification 
of the country, and set up of a truth commission (Comisiôn de la Verdad Para El Salvador,
Non-states parties may however be asked to provide assistance to the ICC on a specific case 
(Ar. 12(3)), on the basis of an ad hoc agreement (Art. 87(5)(a) and on referral by the United Nations 
(UN) Security Council under Chapter VII of the UN Charter (Art. 13(b)). See also, Nesi, Giuseppe 
(2001) “The Obligation to Cooperate with the International Criminal Court and States not Party to the 
Statute,” in Mauro Politi, Giuseppe Nesi (eds.) The Rome Statute of the International Criminai Court: 
A Challenge to Impunity (Aldershot; Ashgate), p. 222.
Agreement on the Establishment of the Commission to Clarify Past Human Rights Violations and 
Acts of Violence that have caused the Guatemalan Population to Suffer, Oslo, 23rd June 1994UN ref. 
no. A/48/954-S/1994/751, Annex II, “Operation,” 17 June 1994, Art. IV.
Supreme Decree No. 065-2001-PCM, June 2, 2001, Art. 7.
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CVES) in 1992, stated that this commission’s “activities shall be conducted on a confidential 
basis.”^^^
Also, the SLTRC’s enabling Act gives the commission the discretion to allow 
deponents “to provide information to the Commission on a confidential basis and the 
Commission shall not be compelled to disclose any information given to it in confidence.”®^"^ 
Underlying the importance of confidential information to the fulfilment of a truth 
commission’s mandate, the Act further states that the power to receive testimony 
confidentially enabled the truth commission to receive valuable information from witnesses 
who wished their information to remain confidential in order to avoid persecution by 
perpetrators,^^^ and also from those vulnerable witnesses, especially women who required 
confidentiality due to fear of rejection by their communities in case the violations they had 
suffered became known/^^ The Act further enabled the Commission to receive information 
from the perpetrators who feared they might be indicted by SCSL or be called as witnesses to 
testify against their former commanders. By extending confidentiality to perpetrators, the 
SLTRC aimed to convince them to reveal valuable information that would help the 
Commission to construct the events of the past.^^^
If such information is then requested by the ICC, this may create friction between the 
two bodies since a truth commission, as stated before, often examines official government.
Mexico Agreements, “Powers,” Apn\ 27, 1991, art. 7. On this agreement, see also, Buergenthal 
Thomas (1994) “The United Nations Truth Commission for El Salvador,” Vend. J. Transnat'l L ,  27(3); 
p. 510.
^  Truth and Reconciliation Commission Act 2000, s.7 (3).
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Volume 1, Chapter 5: para. 22, p. 145.
For instance, rape of women during armed conflict is often widespread. Women suffer from 
particular after-effects and to give testimony in public about it carries a social stigma which, in some 
cultures, is difficult to come to terms with. See, Chinkin, Christine (1994) “Rape and Sexual Abuse of 
Women in International Law,” Eur. J. Int'i L., 5(1); pp. 326-341 (discussing rape and other forms of 
sexual abuse committed against women during the course of an armed conflict; its incidence, impact 
and consequences); and also Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror 
and Atrocity {Mew York: Routledge), pp. 77-80 (discussing along the same line).
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol. 1, Ch. 5; para. 23, p. 145.
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security forces and military records/^^ as well as receiving testimony under a guarantee of 
confidentiality from large numbers of victims, witnesses and perpetrators who may wish to 
avoid potential future involvement in criminal proceedings/^^ No truth commission has yet 
been faced with sueh a difficult working arrangement with the ICC since its inception/'*® 
Nonetheless, it seems the ICC recognises the potential problems that may arise in such 
circumstances and, accordingly, it has provided certain grounds upon which its request for 
assistance from a commission of inquiry such as a truth commission may be refused without 
any confrontation/'**However, there is a suggestion that since the Rome Statute already 
provides for the reeognition of witness privileges (e.g. solicitor-client privilege), '^*  ^ some 
seholars are of the view that this may be extended to a truth commission as well.^ '*^
Of course, there are differences between the two mechanisms of accountability (i.e. a 
truth eommission and the ICC) in terms of the nature and scope of accountability and 
procedural rules, but both are based on the same principles and values of justice with regard 
to redressing the legacy of human rights and humanitarian norms violations. And as 
Bassiouni reminds in the context of the appropriateness of restorative and retributive justice
For more points on this view, see Freeman, Mark (2006) Truth Commissions and Procedurai 
Fairness (Cambridge: Cambridge University Press), pp. 276-280.
For a detailed discussion on potential areas of conflict between truth commissions and 
international criminal court, see Bisset, Alison (2010) “Truth Commissions: A Barrier to the Provision 
of Judicial Assistance?” Int'i Crim. L. Rev., 10(5); pp. 647-678.
A proposed truth commission for Democratic Republic of Congo, after referral by the government 
of some individuals to the ICC for prosecution for war crimes, is yet to operate as at December 2010 
due to the ongoing instability and other demands in the country (discussions on this issue are at a 
standstill as at August 2011). However, Kenya's Truth, Justice, and Reconciliation Commission 
(TJRC) which began hearing in January 2010 overlaps with the ICC engagement to prosecute post­
election violence in the country, but no friction has been reported yet btween the Commission and the 
ICC at the time of writing this thesis.
See, Articles 91(1(1) (on request for arrest and surrender); 93(4) (on a State Party’s denial of 
request on national security grounds), of the Rome Statute of the ICC. For a detailed analysis of the 
impact of the powers of the ICC and the obligations imposed upon states parties to cooperate and 
provide assistance with respect to the operation of truth commissions, see Bisset Alison (2009) 
“Rethinking the Powers of Truth Commissions in Light of the ICC Statute,” J. int'i Crim. Just., 7(5); pp. 
963-982. See also, Dugard John (2002) “Possible Conflicts of Jurisdiction with Truth Commissions,” in 
Antonio Cassese, Paola Gaeta, John R.W.D. Jones (eds.) The Rome Statute of the International 
Criminal Court: A Commentary Vol. 1 (Oxford: Oxford University Press), pp. 693-704.
Rules of Procedure and Evidence, Rule 73.
^  Schabas, William (2010) The International Criminal Court: A Commentary on the Rome Statute 
(Oxford: Oxford University Press), p. 812.
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in different settings, “[sjympathy for victims of international crimes, no matter how sincere 
or widespread, is meaningless. Indignation by itself is never enough. Retributive and 
restorative justice is what makes sympathy meaningful and indignation credible.” '^*'*
But, in considering which of the two accountability mechanisms is best suited to 
exercise jurisdiction over individuals accused of violations of humanitarian law, a raft of 
issues such as the victims’ needs and expectations, a comprehensive picture of events from 
the past, as well as the cost elements in exercising such jurisdiction are very important. In the 
survey conducted by Pham et al in spring/summer 2007 in northern Ugandan districts that 
were “most affected by the conflict,” it was reported that “more than two-thirds of 
respondents (70%) said it was important to hold accountable those responsible for 
committing violations of human rights but with preference for a truth commission as the 
means of this accountability: “The vast majority of respondents (95%) said a written 
historical record of what had happened during the war in northern Uganda should be 
prepared, and 89 percent were willing to talk openly about their experiences ... Over 90 
percent supported the establishment of a truth commission” '^*^
And taking account of victims’ needs and expectations, there are obviously good 
reasons for preferring a truth commission to international courts, particularly if the goal is to 
achieve a restorative outcome which involves reconciliation and ultimately, peace. Indeed, 
peace seems to follow reconciliation. Thus, for example, in Northern Ireland, since the 
signing of the 1998 Good Friday Agreement and the establishment of a power-sharing 
devolved government between two formerly implacable foes (Sinn Féin and the Democratic 
Unionist Party) following the March 2007 elections to the Northern Ireland assembly, the 
peace process in the region appears to be holding. Similarly, other than reported incidents of
^  Bassiouni, Cherif (1999) “Policy Perspectives Favoring the Establishment of the International 
Criminal Court,” Columbia J. int'i Aff., 52(2); p. 797.
Pham, Phuong et ai (2007) When the War Ends: A Popuiation Based Survey on Attitudes about 
Peace, Justice, and Reconstruction in Northern Uganda (International Center for Transitional Justice 
and Human Rights Center, University of California, Berkeley), p. 4.
193
common criminality, peace seems to have become firmly entrenched in South Africa since 
the end of the SATRC, which was established to address the legacy of apartheid, to 
consolidate national unity and promote reconciliation and peace.
It is instructive that the primary purpose of a truth commission, as mentioned earlier, 
is to compile an accurate record of what happened in the past with a view to establishing 
what may be called a “‘civil’ relationship that prevails between strangers in a human 
community” '^*^ thereby contributing to peace and reconciliation. By comparison, the ICC is 
aimed at punishing '^*  ^ individual perpetrators in order, essentially, to express the society’s 
condemnation of the crime being punished. '^*  ^ However, the punishment of individual 
perpetrators is not enough to create a factual record of past happenings during, for instance, 
an armed conflict and neither can it create an atmosphere of reconciliation.
For instance, in spite of the war crime trials that were established at the end of the 
wars in Croatia and Bosnia and Herzegovina, a discussion about the establishment of a truth 
commission is still actively being pursued by a coalition of three regional human rights 
organisations fi'om post-Yugoslavian countries. '^*  ^ The consultation process on the 
establishment of the Regional Commission for Truth-Seeking and Truth-Telling About War 
Crimes and Other Serious Violations o f Human Rights in the former Yugoslavia was due to 
end in June 2010 after which the Coalition, in December 2010, was expected to present a 
proposal to the national parliaments for discussion and adoption. The objective of the
Murphy, Jeffrie and Hampton, Jean (1988) Forgiveness and Mercy (Cambridge: Cambridge 
University Press), p. 37.
For a discussion on the range of penalties imposed by Article 77 of the Statute of Rome on 
persons convicted by the ICC of crimes under international law as enumerated in the Article 5 of the 
Statute, see Schabas, William (2010) The International Criminal Court: A Commentary on the Rome 
Statute (Oxford: Oxford University Press), pp. 891-897; Fife, Rolf (1999) “Penalties,” in Roy S. Lee 
(ed.) The International Criminal Court: The Making of the Rome Statute— Issues, Negotiations, and 
Resuits (Boston: Kluwer Law International), pp. 319-343.
Feinberg has portrayed punishment “as essentially expressive or communicative enterprise,” 
defining it as “the infliction of hard treatment by an authority on a person for his prior failing in some 
respect (usually an infraction of a rule or command)” (Feinberg, Joel (1994) “The Expressive Function 
of Punishment,” in R.A. Duff and David Garland (eds.) A Reader on Punishment (Oxford: Oxford 
University Press), pp.71, 72) (emphasis in the original).
These organisations are: the Humanitarian Law Center (Serbia), Documenta (Crotia) and the 
Research and Documentation Center (Bosnia and Herzegovina).
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Regional Commission is to provide a forum for the victims to tell their stories, thereby 
establishing trust and reconciliation and also redressing the war crime trials’ inadequacy in 
revealing the entire truth about all events that happened in the past in that region/^® In this 
context, Marinko Jurcevic, the Bosnia and Herzegovina (BiH) chief prosecutor, stated that:
It is [of] exceptional importance to understand that each court-established truth has its limitations. 
Sinee only a limited number of victims get an opportunity to participate in eourt proceedings, a 
mechanism like [BiH truth eommission] could also represent the main forum for victims to speak about 
their suffering.®®'
Seflc Dzaferovic, a member of the former Working Group responsible for making a draft 
Law on the Truth and Reconciliation Commission in Bosnia and Herzegovina, corroborated 
this view, noting that:
The truth about the events that unfolded in BiH in the period 1992 to 1995 is being written by the 
ICTY, the International Court of Justice, the Court of BiH, various eourts across BiH, but it is quite 
certain that this tmth will not encompass all events, all facts, and it’s clear that in BiH we should follow 
a different track too, in order to establish the complete truth about everything that happened in BiH.®®^
Arguably, both the truth commission and the ICC seem to share the same objectives in terms 
of responding to past human rights violations, uncovering the truth surrounding them.
See, Review of Opinions, Suggestions and Recommendations Report (Regional debate on the 
Mandate of RECOM Sixth Regional Forum on Transitional Justice, Move Sad, Vojvodina/Serbia, 
March 20-21,2010).
Marinko Jurcevic, chief prosecutor. Prosecutor’s Office of BiH, First Regional Forum on 
Transitional Justice, Sarajevo, BiH, May 5"^  -  6"’ 200, Annex 1, p. 17 (quoted in Report about The 
Consuitative Process on instruments of Truth-Seeking About War Crimes and Other Serious 
Violations of Human Rights in Post-Yugosiav Countries, Coalition for RECOM, May 2006-June, p. 7.
Sefic Dzaferovic, first Deputy of the Chairperson of the House of Representatives of the 
Parliamentary Assembly of BiH, First Regional Forum on Transitional Justice, Saravjevo, BiH, May 5"’ 
-  e"' 2006, Annex 1, p. 17 (quoted in Report about The Consuitative Process on Instruments of Truth- 
Seeking About War Crimes and Other Serious Violations of Human Rights in Post-Yugosiav 
Countries, Coalition for RECOM, May 2006-June, p. 7).
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exposing those responsible, providing an aeknowledgement of the suffering of vietims and 
bringing a measure of accountability. Such convergence between the objectives of a truth 
commission and the ICC, leads to the realisation that the two forms of justiee share a 
eommon nucleus of justice and a common purpose of protecting human life and dignity. It 
further leads to the realisation that the two systems are not mutually exclusive and can be 
applied simultaneously.
In a sense, victims of gross breaches of human rights, whether the breaches involve 
the ‘core’ human rights norms, like the right to life and the right to protection against cruel 
and inhuman treatment, can potentially apply to the truth commission for relief as an 
alternative to prosecutions by the ICC. And, in cases of isolated war crimes or offences which 
fail to reach the threshold required for categorisation as core crimes within the definition of 
the ICC too, if national authorities refuse to investigate and prosecute, an applieation to a 
truth commission may be the only way for victims to achieve some form of redress.
Although atrocities during an armed confliet usually involve the violations of ‘core’ 
human rights norms, like the right to life and the right to protection against cruel and 
inhuman treatment, the confliet may also involve violations of economic and social rights 
such as the right to food, to housing and to medical care. In this respect, unlike under the 
ICC, violations of économie, social and cultural rights as well as of civil and political rights, 
as well as other categories of rights such as the right to development and the right to peace, 
have been examined by truth commissions.
For instance, while the enabling legislation of the SLTRC required the commission to 
investigate, clarify and “create an impartial historieal reeord of violations and abuses of 
human rights and international humanitarian law related to the armed eonflict in Sierra
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L e o n e , it also however investigated économie erimes,^ '^* while also paying “special 
attention to the subject of sexual abuses and to the experiences of children within the armed 
conflict”^^  ^ in furtherance of its overall objeetives. Similarly, though the Peruvian truth 
eommission’s focus of attention was on serious violations of human rights, in the interest of 
its overall objectives, its final report mentioned issues relating to the violations of economic, 
social and cultural rights of the people as well/^®
And, unlike the ICC proceedings or national courts trials which usually involve the 
prosecution of the offenders through a series of trials which are often underpinned by rigid 
rules of evidence and striet attention to the rule of law, followed by the subsequent award of 
penalties, a truth commission’s approach to serious crimes of international concern, namely 
genocide, erimes against humanity and war erimes depends on the goodwill of the people and 
the overall objectives set out in its mandate.
In spite of both the ICC and a truth commission working towards the goals of justice 
in different ways as stated earlier, friction may exist, nonetheless, between the ICC and a 
truth eommission. For instance, a truth commission as discussed earlier (section 2.2.2), is an 
institution of the sponsoring state in which it is established and as a consequence of this, the 
commission may be subject to the obligations incumbent upon the state if the state is a party 
to the Rome Statue, in terms of cooperating with, and providing assistance to the 
International Criminal Court. Under Article 34 of the Vienna Convention on the Law of 
Treaties “a treaty does not create either obligations or rights for a third state without its 
consent,”^^  ^but once a state becomes a party to a treaty, the obligations are binding on that
The Truth and Reconciliation Commission Act 2000, Section 6 (1) Part III -  Functions of 
Commission.
See "Witness to Truth: Report of the Truth and Reconciliation Commission of Sierra Leone” (2004), 
Vol. 1 Ch.1, para 54, p. 38.
See ‘Witness to Truth: Report of the Truth and Reconciliation Commission of Sierra Leone” (2004), 
Vol. 1 Ch.1, para 55, p. 38.
Office of the United Nations High Commissioner for Human Rights (2006) Ruie-of-iaw tools for 
post-confiict states: Truth Commissions (New York, N.Y.; Geneva: United Nations), p.9, fn. 4.
“Vienna Convention on the Law of Treaties,” UN Doc. A/CONF./39/27, 23 May 1969, Art. 34.
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State party. Accordingly, in the case of the ICC, the Court thus has legal status and power on 
the territory of the states party^^  ^and again, by special agreement, on the territory of a non­
states party.^^^
The ICC has stressed that its mandate is to pursue criminal justice only and that 
broader issues of justice fall within the remit of other institutions such as truth 
commissions.^^^ In this respect, there seems to be no structural overlap between it and a truth 
commission, in the sense that they both play a distinct and unique part in dealing with most 
serious crimes of international concern, namely genocide, crimes against humanity and war 
crimes. A truth commission, as noted earlier, is fundamentally different from a courtroom 
trial represented by the ICC, for it functions with different goals in mind. Moreover, each 
accountability mechanism has exclusive investigative competence in its areas of operation. 
Thus, for example, whereas the primary purpose of a truth commission, to repeat, is to 
uncover, investigate and compile an accurate record of human rights violations that have 
occurred in the past, the ICC is designed to prosecute and punish individual perpetrators of 
human rights abuses.^^  ^Therefore, unlike the ICC, a truth commission is not judicial,^^^ for it 
deals with political objectives of societal reconciliation and institutional transformation 
through the investigation and identification of the pattern of human rights violations with a 
view to producing a final report that would contain recommendations on how these objectives 
of reconciliation and institutional reforms could be achieved.
Arts. 4(2), 12, Rome Statute of the ICC.
Art. 12(3), Rome Statute of the ICC.
International Criminal Court (ICC), Office of the Prosecutor, Policy Paper on the Interests of 
Justice, ICC-OTP-2007, September 2007, pp.7-8.
For further discussion in this area, see Bisset, Alison (2009) “Rethinking the Powers of Truth 
Commissions in Light of the ICC Statute,” J. Int'l Crim. Just, 7(5); pp. 963-982; Roche, Declan (2005) 
“Truth Commission Amnesties and the International Criminal Court,” Brit. J. Criminology, 45(4) pp. 
565-581.
For instance, the El-Saivador’s truth commission, Comisiôn de la Verdad Para El Salvador vividly 
emphasised this point noting that the “Commission shail not function in the manner of a judicial body.” 
{Mexico Agreements, April 27,1991, “Functions,” art 5.
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In this regard, a truth commission seems adequate enough to investigate matters of severe 
violence or repression that have occurred in the sponsoring state during the periods of armed 
conflicts and/or a repressive regime. A truth commission addresses the needs of victims in a 
manner that prosecutions cannot, by providing the victims with the opportunity to share their 
stories or with new information about past abuses.^^  ^In this context, Hayner argues that truth 
commissions in general fill a unique niche: “They paint a larger picture, looking at many 
thousands of victims, whereas trials (which are critically important as well) must, by 
definition, focus on specific events of wrongdoing.”^^"^ Similarly, Mattarollo reiterates the 
same view, noting that “it is the explicit role of commissions to investigate acts which 
constitute criminal offenses.”^^  ^ While the role of a truth commission is understood to be 
purely inquisitorial,^^^ a truth commission, unlike the ICC, has the potential of providing 
victims with a platform for official acknowledgement of their traumatic experiences which, 
thus, has empowering and cathartic potential for them.^^^
3.6 Obstacles to the prosecution of international crimes under the ICC
The analysis of the activities of the ICC, as reviewed above, seems to have revealed the 
difficulties that can arise when dealing with the legacy of human rights violations in countries 
that are even states parties to the Rome Statute, apart from those that are not states parties.
^  See further Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after 
Genocide and Mass Violence (Boston: Beacon Press) pp. 62-64; Phelps, Teresa (2004) Shattered 
Voices: Language, Violence, and the work of Truth Commissions (Philadelphia, Pa.: University of 
Pennsylvania Press).
Hayner Priscilla (2001) “More Than Just the Truth: Role of Truth Commissions in Confronting 
Crimes of the Past,” UNESCO Courier, 54(5): p. 38.
Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif (ed.) Post-conflict justice 
(Ardsley, N.Y.: Transnational Publishers), p. 309.
See Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New 
York: Routledge), p. 14.
See Goldstone, Richard (1995) “Exposing Human Rights Abuses: A Help or Hindrance to 
Reconciliation,” Hastings Const. L.Q., 22(3); pp. 607-622. See generally, Minow Martha (1998) 
Between Vengeance and Forgiveness: Facing History after Genocide and Mass Violence (Boston: 
Beacon Press).
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These difficulties or barriers to achieving prosecution may arise on three fronts, namely, 
legal, practical and retributive barriers, and these are discussed in sequence below.
3.6.1 Legal Barrier
The legal difficulty may involve having to establish all the constitutive elements of crimes 
committed in an armed conflict in order to secure a conviction. On the core crimes of 
international concern, before human rights violations are proven to become genocide for 
instance, three fundamental elements must be present to prove the violations against the 
accused. These are: (i) the object of killing the group, (ii) the mens rea of the killing and (iii) 
the actus reus or the actual “guilty act” of the killing. In the case of crimes against humanity, 
the general requirement involves the knowledge that there is an attack on the civilian 
population, and that the acts of the alleged perpetrators are thereof part of the attack. As for 
establishing the elements of a war crime, this requires that the persons who have committed 
the offence should have done so in an official capacity with the ultimate aim of serving the 
goal of a military campaign^^^
In a sense, establishing these elements may be an arduous task to contemplate because 
the armed conflict often takes place in circumstances in which the combatants could have 
destroyed any evidence that would implicate them or threatened witnesses with further 
retaliation. At times, the combatants could engage in any other activities that may make it 
impossible to link them with the crime in order to establish their criminal responsibility, 
thereby making the usual call for their trial inconsonant with the ends of justice. The 
fundamental principles of criminal law and procedure require that the substantial grounds
For various fundamental elements which must be present before a crime is considered, genocide, 
crimes against humanity and war crime, see International Criminal Court (ICC): Elements of Crimes, 
ICC-ASP/1/3(part ll-B).
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linking an individual to the offence they are accused be established.^^^ Otherwise, for the 
ICC, it may not be able to proceed with a case if it could not establish a link between the 
historical events as charged and the alleged perpetrator(s) as identified by the Prosecutor, and 
also if the evidence gathered by the Prosecutor does not allow such a link to be established.
In the Prosecutor v Bahar Idriss Abu Garda case at the ICC, the defendant, who was 
the Chairman and General Coordinator of Military Operations of the United Resistance Front 
in Darfur, Sudan was indicted as a co-perpetrator or as an indirect co-perpetrator for three 
war crimes under article 25(3)(a) of the Rome Statute.^ ^® But in spite of the extensive 
documentary evidence, including witness statements gathered by the prosecution in proof of 
the fact that these crimes were committed, the Pre-Trial Chamber I refused to confirm these 
charges against the defendant due to insufficient evidence.^^^
There is also a legal contention concerning confidential information obtained by the 
ICC Prosecutor. Under article 54(3)(e) of the Rome Statute, the Prosecutor may agree not to 
divulge confidential information to the defendant; however, if the Prosecutor is going to use
See e.g., Ambos, Kai (2007) “Toward a Universal System of Crime: Comments on George 
Fletcher's Grammar of Criminal Law,” Cardoza L. Rev., 28(6); p. 2664 (“The doctrine of imputation in 
its original sense, related to natural law, can best be described by the opposing concepts of imputatio 
facti—imputatio iuris or imputatio physica— imputatio moraiis. Accordingly, we are concerned first with 
a factual or physical imputation of an event controlled by (humane) will (a ‘natural act’) to a particular 
person (the perpetrator or agent); then we have to qualify this event legally or morally in the sense of 
normative imputation, that is, to perform a normative evaluation of the act as wrongful or immoral and 
thus in need of a sanction. Thus, imputation is understood as ‘the establishment... of a relationship 
between an event and a human being’ as the ‘link between an event (Seinstatbestand) and a subject 
on the basis of the norm.’ Imputation in a broader sense concerns the central question of the general 
part of criminal law: what person shall be punished under what normative assumptions?”) (emphasis 
in the original text).
The charges were:
• violence to life in the form of murder, whether committed or attempted, within the meaning of 
article 8(2)(c)(i) of the Statute;
• intentionally directing attacks against personnel, installations, material, units or vehicles involved 
in a peacekeeping mission within the meaning of article 8(2)(e)(iii) of the Statute; and,
• pillaging within the meaning of article 8(2)(e)(v) of the Statute, (see Prosecutor v Bahar idriss Abu 
Garda (Pre-Trial Chamber 1), 100-02/05-02/09, 8 February 2010, para 1).
®^^See Prosecutor v Bahar idriss Abu Garda (Pre-Trial Chamber 1), 100-02/05-02/09, 8 Februaiy 
2010, paras. 231, 232 (“[Tjhe Chamber concludes: that the evidence brought by the Prosecution is 
not sufficient to establish substantial grounds to believe th a t... the conducts listed by the Prosecution 
as the alleged essential contribution of Mr Abu Garda to the implementation of a common plan. 
Therefore, the Chamber is not satisfied that there are substantial grounds to believe that Mr Abu 
Garda can be held criminally responsible as either a direct - or indirect co-perpetrator for the 
commission of the crime under article 8(2)(e)(iii) of the Statute”).
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such information at trial -  even if it is exculpatory -  consent must be sought from the 
source.^^  ^ This means that confidential information is relevant to the ICC proceedings, and 
the providers of such information, especially individuals from those countries where the ICC 
is operating, may run the risk of exposing their lives to danger if the information is divulged 
to the defendants who may also originate from the same countries as them.
Potentially, there is a tense situation between maintaining confidentiality and abiding 
by the Court’s requirements for a fair trial. For instance, in the first trial to go before the 
ICC,^^  ^the Court initially had to contend with this tension when the defence alleged that the 
Prosecution did not disclose to it all evidence material to its preparation. The Office of the 
Prosecutor had obtained more than 200 documents under the condition of confidentiality 
from several sources, including the United Nations and non-governmental organisations, 
implicating the defendant in many serious abuses including ethnic massacres, torture, and 
rape.^ "^^  Yet this could not be disclosed to the defence unless the information providers gave 
their consent. As a result, on 13 June 2008, Trial Chamber I issued a stay of proceedings, 
finding that a fair trial was not possible at the time due to the failure of the prosecution to 
disclose a significant body of potentially exculpatory evidence to the defence or to make the 
evidence available to the judges. The Appeals Chamber on October 21, 2008, unanimously 
confirmed the Trial Chamber Ts decision of June 13 to stay trial proceedings against Thomas 
Lubanga. However, pursuant to the decision of the Trial Chamber 1 of 18 November 2008 to 
lift the stay of prosecution, the trial of the defendant before Trial Chamber 1 later commenced 
on 26 January 2009.^^^
Article 54(3)(e), Rome Statute of the ICC (“The Prosecutor may: Agree not to disclose, at any 
stage of the proceedings, documents or information that the Prosecutor obtains on the condition of 
confidentiality and soleiy for the purpose of generating new evidence, unless the provider of the 
information consents”).
I.e., Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-Anx1, 29 January 2007.
See Prosecutor V Thomas Lubanga Dyilo, ICC-01/04-01/06-356-Conf-Anx2, paras. 14, 27.
See ICC Case Information Sheet: Situation in the Democratic Republic of the Congo, CC-PIDS- 
CIS-DRC-01-003/09_Eng, September 16, 2009. Dyilo’s trial was again put on hold twice in July 2010 
and early 2011 due to various challenges brought by the defence, in particular regarding the
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Arguably, requiring consent from the information providers, as mentioned above, is 
very important in order to enjoy the co-operation of these providers. In a UK Appeal Court 
case. Attorney General v Guardian Newspapers Ltd.^^^ concerning the British government’s 
attempts to stop the publication of Peter Wright’s book, ’Spycatcher,’ Sir (later Lord) 
Donaldson describes the nature of confidential information as follows:
Confidential information is like an ice cube. Give it to the party who undertakes to keep it in his 
refrigerator and you still have an ice cube by the time the matter comes to trial. Either party may then 
succeed in obtaining possession of the cube. Give it to the party who has no refrigerator or will not 
agree to keep it in one, and by the time of the trial you just have a pool of water which neither party 
wants. It is the inherently perishable nature of confidential information which gives rise to unique 
problems.®’’
Despite the unique problem of confidential information as characterised by Lord Donaldson, 
there are many component parts of the action for breach of confidence which it may be 
helpful to consider. Mr Justice Megarry, in a leading British trade secrets case. Coco v A. N. 
Clark (Engineers) Ltd.,^^^ identifies three such component parts, stating that:
... three elements are normally required if  ... a case of breach of confidence is to succeed. First, the 
information itself must have the necessary quality of eonfidence about it”. Secondly, that information 
must have been imparted in circumstances importing an obligation of confidence. Thirdly, there must 
be an unauthorised use of that information to the detriment of the party communicating it.®’^
disclosure of the identity of witnesses and participating victims. The trial resumed on 21 March 2011 
and, the closing statements by the defence, prosecution and participating victims delivered on 25 and 
26 August 2011 ; no decision has been reached on the case as at the time of writing in August 2011.
[1989]2F.S.R . 81.
®’'M 9 8 9 ]2 F .S .R .8 1 ,a t 94.
[1968] F.S.R.415.
[1968] F.S.R. 415, at 419.
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In view of these component parts of confidential information, it is essential, however, that 
any institutions of justice balance the right to confidentiality with the need for trials to be 
conducted expeditiously. The defendant in the Prosecutor v Thomas Lubanga Dyilo case 
mentioned above had been accused of war crimes of enlisting and conscripting children under 
the age of 15 years as soldiers and using them to actively participate in hostilities.^^^ He was 
transferred to The Hague on 17 March 2006 and his trial commenced on 26 January 2009 -  
after a period of almost 3 years in legal wrangling. Having been in detention for more than 
four years. Trial Chamber I of the ICC, on July, 2010, ordered a stay of proceedings in the 
case, stating that “the fair trial of the accused is no longer possible” after prosecutors refused 
to give information to the defence about the identity of persons connected with the case.^^  ^
Trial Chamber I considered that “in order for the Chamber to ensure that the accused receives 
a fair trial, it is necessary that its orders, decisions and rulings are respected, unless and until 
they are overturned on appeal, or suspended by order of the Court.”^^  ^And on 15 July 2010 
the Trial Chamber I ordered the release of the accused. According to the ICC judges, an 
accused could not be held in preventative custody on a speculative basis, meaning that at 
some stage in the future the proceedings may be resurrected.^^^
However, William Gladstone, the former British Prime Minister once remarked that: 
“The beauty of justice is the beauty of simple form.”^^"^ It is the case that the simple form in 
which a truth commission dispenses justice in terms of how it addresses the aspect of
Prosecutor v Thomas Lubanga Dyilo, ICC-01/04-01/06-356-Conf-Anx2, paras, 14, 27.
Prosecutor V Thomas Lubanga Dyilo, ICC-01/04-01/06-2517-RED, para 31, 8 July 2010.
Prosecutor V Thomas Lubanga Dyilo, ICC-01/04-01/06-2517-RED, para 28, 8 July 2010.
ICC: Press Release, ICC-CPI-20100715-PR559, 15.07.2010. The International Criminal Court's 
Appeals Chamber however ruled in October 2010 that the trial of the Congolese warlord should 
resume after a three-month suspension, reversing Trial Chamber I’s decisions to stay proceedings in 
the case. (See Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I of 8 
July 2010 entitled "Decision on the Prosecution's Urgent Request for Variation of the Time-Limit to 
Disclose the identity of intermediary 143 or Alternatively to Stay Proceedings Pending Further 
Consultations with the VWU," No. ICC-01/04-01/06 CA 18, 8 October 2010.
^  See Knaplund, Paul (1961) “Gladstone-Gordon Correspondence, 1851-1896: Selections from the 
Private Correspondence of a British Prime Minister and a Colonial Governor,” Trans. Am. Philos. 
Soc., 51(4); p. 36.
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evidence gathering, is in stark contrast to the tension faced by the ICC. With reference to its 
evidentiary rules, a truth commission’s evidentiary standards are geared toward achieving its 
overall goal of securing peace. And to further this goal, it often uses several sources of 
evidence, including published reports of national and international governmental and non­
government bodies and assertions by people which are verifiable through primary sources, 
such as witness statements or documentary evidence.
For instance, El Salvador’s Commission on the Truth for El Salvador {Comisiôn de la 
Verdad Para El Salvador, CVES), formulated simple evidentiary standards using terms such 
as "sufficient,” “overwhelming” and “substantial” evidence in furtherance of its overall 
objective of securing peace and reconciliation.^^^ In this respeet, the Commission received 
over 22, 000 complaints, out of which more than 7,000 were received directly by the 
Commission and the rest through governmental and non-governmental institutions. And, 
based on the evidential values assigned to these complaints, the Commission managed within 
8 months (July 1992 - March 15, 1993) to establish the culpability of perpetrators that were 
responsible for the acts of violence it had investigated.^^^
In a similar vein, the South Africa Truth and Reconciliation Commission’s 
evidentiary standards were simple and unpretentious, in reeognition of its overall objective of 
carrying out its mandated tasks of investigating human rights violations.^^^ By adopting these 
standards, the Commission also made use of the information gathered from multiple sources
See UN Security Council, “From Madness to Hope: The 12-year war in El Salvador: Report of the 
Commission on the Truth for El Salvador,” Annex, S/25500, March 15, 1993, p. 24 (The different 
degrees of the level of certainty of the evidence used were: (1) Overwhelming evidence - conclusive 
or highly convincing evidence to support the Commissions finding: (2) Substantial evidence - very 
solid evidence to support the Commissions finding; (3) Sufficient evidence - more evidence to support 
the Commissions finding than to contradict it).
See UN Security Council, “From Madness to Hope: The 12-year war in El Salvador: Report of the 
Commission on the Truth for El Salvador,” Annex, S/25500, March 15, 1993, p. 43 (“Over 60 per cent 
of all complaints concerned extrajudicial executions, over 25 per cent concerned enforced 
disappearances, and over 20 per cent included complaints of torture. Those giving testimony 
attributed almost 85 per cent of cases to agents of the State, paramilitary groups allied to them, and 
the death squads”).
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 5 para 
29; p. 110 (classifying the meaning of truth it sought into four areas, namely, “factual or forensic truth; 
personal or narrative truth; social or ‘dialogue’ truth and healing and restorative truth.”)
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to lay bare, for public acknowledgement, the atrocities committed during the apartheid era 
and to bring justice to the vietims.^^^
Lawrence Wesehler, a director of the New York Institute for the Humanities, observes 
that for victims of mass atrocities, the knowledge and acknowledgment of what happened is 
very important. For Wesehler, “if anything [else] the desire for truth is often more urgently 
felt by the victims of torture than the desire for justice. People don’t necessarily insist that the 
former torturers go to jail—there’s enough of jail—but they want to see the truth 
established.”^^  ^Echoing the same view, Cohen remarks that “[ajfter generations of denials, 
lies, cover-ups, and evasions, many people have a powerful, almost obsessive desire to know 
exactly what happened.”^^® Indeed, Zalaquett writes movingly about the work of the truth 
commission in Chile and how this has positively affected the abused group in that country. 
As he puts it, “....in the end, what really mattered to them was that the truth be revealed, that 
the memory of their loved ones should not be denigrated or forgotten, and that such things 
should never happen again.”^^ ^
3.6.2 Practical Objection
As indicated earlier, one of the defining features of the ICC is the principle of 
complementarity which underscores the primacy of national authorities in bringing
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 5 para 
34; p. 112 (“The information in the hands of the Commission made it impossible to claim ... that: the 
practice of torture by state security forces was not systematic and widespread; that only a few ‘rotten 
eggs’ or ‘bad apples’ committed gross violations of human rights; that the state was not directly and 
indirectly involved in ‘black-on-black violence’; that the chemical and biological warfare programme 
was only of a defensive nature; that slogans by sections of the liberation movement did not contribute 
to killings of ‘settlers’ or farmers; and that the accounts of gross human rights violations in the African 
National Congress (ANC) camps were the consequence of state disinformation. Thus, disinformation 
about the past that had been accepted as truth by some members of society lost much of its 
credibility”).
Wesehler, Lawrence (1998) A Miracle, a Universe: Settling Accounts with Torturers (Chicago, III. 
The University of Chicago Press), p. 4.
Cohen, Stanley (1995) “State Crimes of Previous Regimes: Knowledge, Accountability, and the 
Policing of the Past,” Law & Soc. inquiry, 20(1), p. 18.
Zalaquett, José (1992) "Balancing Ethical Imperatives and Political Constraints: The Dilemma of 
New Democracies Confronting Past Human Rights Violations," Hastings L. J., 43(6); p. 1437.
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proceedings against those suspected of committing serious crimes of international concern. 
However, if national authorities are unwilling or unable to administer justice for the victims 
of war crimes, crimes against humanity and genocide, the ICC’s role in exercising its 
jurisdiction may run into some practical problems. The ICC, for instance, could be powerless 
when arrest warrants it issues against suspected perpetrators of violence are incapable of 
being executed for lack of co-operation by the states in which the violence has occurred or 
the alleged criminals live, as can be illustrated by the ICC case of Prosecutor v Ahmad 
Muhammad Harun (Ahmad Harun) and AH Muhammad AH Ahd-Al Rahman (AH Kushayb).
In this case, the Pre-Trial Chamber I of the ICC Court in March 2010 requested that 
the Registrar inform the United Nations Security Council action about lack of cooperation 
from the Republic of the Sudan in enforcing the arrest warrants for crimes against humanity 
and war crimes against the two defendants, who were top officials of Sudanese 
govemment.^^^ And in June 2010, the prosecutor of the ICC, Luis Moreno-Ocampo, while 
submitting his semi-annual report to the U.N. Security Council, again highlighted the 
frustration of the Court about the lack of cooperation by the Republic of the Sudan.
A similar frustration may also arise if the Security Council members put vetoes on 
measures being taken by the Court to carry out prosecution, as might happen in the case of 
the US potentially vetoing a request to the Security Council for an action against Israel for 
refusing to investigate allegations of war crimes committed by Israeli soldiers during their 
military campaign in the Gaza Strip, known as ‘Operation Cast Lead,’ between December 
2008 to January 2009.^^^
See ICC Press Release: Pre-Trial Chamber I informs the United Nations Security Council about 
the lack of cooperation by the Republic of the Sudan in the case against Harun and Kushayb, ICC- 
CPI-20100526-PR528, 26 May, 2010. See also ICC: The Office of the Prosecutor: Statement to the 
United Nations Security Council on the situation in Darfur, the Sudan, pursuant to UNSCR  
1593(2005), 11 June 2010.
See ICC: The Office of the Prosecutor: Statement to the United Nations Security Council on the 
situation in Darfur, the Sudan, pursuant to UNSCR 1593(2005),11 June 2010.
For a report on Israel's military attacks in the occupied Palestinian territory called the Gaza Strip, 
see UN Human Rights Council: Report of the United Nations Fact Finding Mission on the Gaza
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Also, apart from a difficulty in securing the arrest of the suspected perpetrators of 
human rights violations for prosecution, the ICC may also have practical problems 
concerning evidence to try these suspects, largely because of the long delay in bringing them 
to trial. The evidence can deteriorate or be destroyed, witnesses can relocate or be 
intimidated, and perpetrators could even disappear without any trace. As noted earlier, the 
ICC does not have control over the territory where violations may have taken place and 
neither does it have the power to arrest suspects or to compel the appearance of accused 
persons. The effectiveness of the ICC therefore depends heavily on the co-operation of the 
States Parties in arresting suspected perpetrators on their territory, and transferring them to 
The Hague, along with any information, testimony or evidence needed by the ICC.
As of August 2011, following the admission of the Republic of South Sudan as a 
newly independent country in July 2011, out of 193 UN Member States,^^  ^only 116 countries 
had become States Parties to the Rome Statute of the International Criminal Court, leaving a 
total of 76 member states of the UN yet to become parties to the Statute.^^  ^Considering that 
just a little over half of UN member states are States Parties to the Rome Statute, the 
importance of securing the co-operation of the States Parties is even greater in the case of
Conflict, A/HRC/12/4815 September 2009, p. 506 (“On the basis of the information before it [i.e. Fact 
Finding Mission on the Gaza Conflict] ... the Mission finds that the failure of Israel to open prompt, 
independent and impartial criminal investigations even after six months have elapsed constitute a 
violation of its obligation to genuinely investigate allegations of war crimes and other crimes, and 
other serious violations of international law”). In connection with the accusations against Israel, see 
also “Palestinian National Authority (PNA): Declaration recognizing the Jurisdiction of the international 
Criminal Court, 21 January 2009 (declaring, under article 12(3) of the Rome Statute of the ICC, the 
exercise of jurisdiction by the Court over West Bank and the Gaza Strip following the events of 
‘Operation Cast Lead'); ICC Report (Situation in Palestine): Summary of submissions on whether the 
declaration lodged by the Palestinian National Authority meets statutory requirements, 3 May 2010 
(summarising various arguments brought to the attention of the Office of the Prosecutor on the issue, 
and does not express the opinion of the Office of the Prosecutor regarding the concerning the 
Palestinian National Authority’s (PNA)’s request).
For the full list of the UN Member States, including the date of admission, see UN Member States: 
United Nations Member States at: http://www.un.0rg/en/members/index.shtml#text.
Out of the States Parties to the ICC, 32 are African States; 16 are Asian States; 18 are from 
Eastern Europe; 26 are from Latin American and Caribbean States; and, 25 are from Western 
European and other States, (see ICC: The States Parties to the Rome Statute, available at: 
http://www.icc-cpi.int/Menus/ASP/states+parties/. See also, “Rome Statute Signatory Chart 
(alphabetical),” The Coalition for the international Criminal Court (CiCC), available at: 
http://www.iccnow.0rg/documents/RATIFICATIONSbyRegion_3O_August_2OII_eng.pdf. Accessed 
both on 30/08/2011.
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armed conflicts which are mostly of non-intemational character. If the State Party where the 
violations have been eommitted or the State Party where most perpetrators have sought 
refuge does not co-operate with the ICC, the proseeution of sueh violations may be frustrated, 
thereby casting a shadow on the effeetiveness of the ICC to legally enforce world order. A 
case in point is the laek of co-operation, yet again, by the Sudanese government sinee Mareh 
2009 when the Pre-Trial Chamber I of the ICC issued a warrant for the arrest of Omar Hassan 
Ahmad A1 Bashir, President of Sudan, for war erimes and erimes against humanity.^^^
Although the Republic of the Sudan is not a State Party to the Rome Statute, it does 
however have the obligation to “cooperate fully with and provide any neeessary assistance to 
the Court and the Proseeutor” pursuant to paragraph 2 of the Security Council resolution 
1593 (2005).^^  ^ In addition, the Republic of the Sudan has been a member of the United 
Nations sinee 12 November, 1956, and so, has agreed “to aeeept and earry out the deeisions 
of the Seeurity Council” in accordance with artiele 25 of the Charter of the United Nations. 
Aeeording to the Pre-Trial Chamber I, “A1 Bashir’s offieial eapaeity as a sitting Head of State 
does not exelude his eriminal responsibility, nor does it grant him immunity against 
prosecution before the ICC” ®^^ as provided for under Artiele 27 of the Rome Statute of the 
ICC, which explicitly applies equally to all persons without distinction based on their offieial 
eapaeity.^ ®^
See, Prosecutor v Omar Hssan Ahmad Al-Bashir (“Omar Albashir”), “Warrant of Arrest for Omar 
Hassan Ahmad AI Bashir,” ICC-02/05-01/09, 4 March 2009.
UN B.C. S/RES/1593 (2005), 31 March 2005, para 2: (“Decid[ing] that the Government of Sudan 
and all other parties to the conflict in Darfur, shall cooperate fully with and provide any necessary 
assistance to the Court and the Prosecutor pursuant to this resolution and, while recognizing that 
States not party to the Rome Statute have no obligation under the Statute, urges all States and 
concerned regional and other international organizations to cooperate fully”).
Charter of the UN, “Chapter V: The Security Council,” Article 25 (“The Members of the United 
Nations agree to accept and carry out the decisions of the Security Council in accordance with the 
present Charter”).
ICC Press Release, ICC issues a warrant of arrest for Omar Ai Bashir, President of Sudan, 4 
March 2009.
Article 27(1 )(2), Rome Statue of the ICC ((1) “This Statute shall apply equally to all persons without 
any distinction based on official capacity. In particular, official capacity as a Head of State or 
Government, a member of a Government or parliament, an elected representative or a government 
official shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in
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On the other hand, in spite of the Sudanese government’s refusal to co-operate with 
the Court, the Court could not do anything beyond issuing statements condemning such 
action. And, whereas Chad is a state party to the Rome Statute, obliging it to arrest any 
indicted person on its territory wanted by the ICC, when the Sudanese President Omar al- 
Bashir visited the Chadian capital N'djamena in July 2010, no attempt was made to arrest 
him.^ ®^  Also, the Sudanese President later visited the Kenya capital, Nairobi on Friday 27, 
August 2010 during the promulgation of Kenya's new constitution, yet the authorities in 
Nairobi chose not to arrest Mr Bashir despite pleas from the ICC and the EU for it to do so.
It is instructive that the Pre-Trial Chamber I of the ICC later issued a decision 
informing the Security Council of the United Nations and the Assembly of States Parties to 
the Rome Statute about this visit.^ ®^  While there is an appreciation of bringing Mr Bashir to 
account, given that he is a serving head of state, he personifies the image of his country. As a 
result, it seems implausible for states parties to arrest and surrender him to the ICC to account 
for any alleged crimes, regardless of whether they have passed implementing legislation to 
ensure that they are capable of fulfilling their obligation under the ICC Statute.^ ®"^  
Nonetheless, there are precedents for international courts to issue indictments against sitting
and of itself, constitute a ground for reduction of sentence; (2) Immunities or special procedural rules 
which may attach to the official capacity of a person, whether under national or international law, shall 
not bar the Court from exercising its jurisdiction over such a person.”)
See BBC News, '"No question' of Chad arresting Sudan President Bashir," 22 July 2010. Also, the 
Sudanese President Omar Al-Bashir visited Kenya capital, Nairobi on Friday 27, August 2010 during 
the promulgation of Kenya’s new constitution yet the authorities in Nairobi chose not to arrest Mr 
Bashir despite pleas from the ICC and the ELI for it to do so. Pre-Trial Chamber I of the International 
Criminal Court (ICC) later issued a decision informing the Security Council of the United Nations and 
the Assembly of States Parties to the Rome Statute about the visit (see “Decision informing the 
United Nations Security Council and the Assembly of the States Parties to the Rome Statute about 
Omar Al-Bashir's presence in the territory of the Republic of Kenya,” ICC-02/05-01/09, 27 August 
2010).
See “Decision informing the United Nations Security Council and the Assembly of the States 
Parties to the Rome Statute about Omar Al-Bashir's presence in the territory of the Republic of 
Kenya,” ICC-02/05-01/09, 27 August 2010.
In response to ratification of the ICC Statute, see e.g. Art. 98(1) of Rome Statute of International 
Criminal Court; (“The Court may not proceed with a request for surrender or assistance which would 
require the requested State to act inconsistently with its obligations under international law with 
respect to the State or diplomatic immunity of a person or property of a third State, unless the Court 
can first obtain the cooperation of that third State for the waiver of the immunity.”)
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heads of state, cabinet ministers, and even multinational companies,^®  ^but the ICC has little 
coercive means at its disposal to force a recalcitrant State party to co-operate. In this regard, 
the ICC’s role in administering justice is clearly limited.
Like any other international criminal tribunals that are only able to address a 
relatively small number of cases of war crimes, crimes against humanity and genocide, the 
ICC’s reliance upon state cooperation, is a crippling obstacle for the Court charged with the 
aim of ending impunity and the enforcement of world order. In particular, the ICC Court is 
hampered by the constraints of the international system in matters of enforcement.^®  ^
Although, in the absence of a state’s compliance to follow up its instructions, the Rome 
Statue provides the ICC with discretionary power to “make a finding to that effect and refer 
the matter to the Assembly of States Parties,” ®^^ this can trigger its enforcement machinery 
(including the adoption of sanctions).^®  ^However, this may not always work in practice. For 
instanee, while presenting his eleventh Report to the U.N. Security Council (UNSC) on the 
situation in Darfur, Sudan in New York in June 2010, the ICC Prosecutor, Luis Moreno- 
Ocampo made a passionate appeal to the heads of government in Afiica to assist in carrying 
through the ICC warrants in their domain^ ®^ —an indication of the difficulty being faced by 
the Court in enforcing its world order, even in the African continent.
See Ratner, Steven et al (2009) Accountability For Human Rights Atrocities in international Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 273.
For example, on 31 March 2005 the Security Council, acting under Chapter VII of the UN Charter, 
referred the situation in Darfur to the ICC Prosecutor by resolution 1593 (2005), but prominent 
Sudanese authorities stated, in so many words, that they would never effectively allow the ICC to 
investigate the situation in Darfur. This was proclaimed on 7 June 2005 by one of most powerful 
Sudanese Cabinet ministers, Mjdhub Khalifa (Agriculture Minister and Head of the Sudanese 
Government delegation to the Darfur Peace Talks who maintained that: “[ l] f ... [ICC] wants to begin 
any procedures to try Sudanese citizens, this is unacceptable” (see “Sudan rejects ICC Darfur probe, 
Aijazeera, Tuesday, June 07, 2005).
Article 87(7) of the ICC Statute. See also, article 112(2)(f) of the ICC applying in that context.
For further study on enforcement mechanism of the ICC, see Cassese, Antonio (2006) “Is the ICC 
Still Having Teething Problems?” J. int'i Crim. Just, 4(3); pp. 434-441; El Zeidy, Mohamed (2006) 
“Critical Thoughts on Article 59(2) of the ICC Statute.” J. int'i Crim. Just, 4(3); pp. 448-465; Paola, 
Gaeta (2004) “Is the Practice of ‘Self-Referrals’ a Sound Start for the ICC?” J. int'i Crim. Just, 2(4) pp. 
949-952.
See ICC Press Release: Crimes in Darfur continue: To stop the crimes, arrest the criminals, 
Ahmad Harun and AH Kushayb, ICC-OTP-20100611-PR545.
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Also, in emergency situations, the ICC may not be able to respond adequately to large 
scale human rights violations and abuses that require knowledge of the causes, nature and 
extent of these atrocities, and the context in which they have occurred. In such situations, 
what is often of paramount importance is the sustenance of peace and stability. Accordingly, 
a prosecutorial model of justice like the ICC’s may even not be able to cope with holding 
thousands of perpetrators to account for their atrocities in a short time, and not least, may not 
be able to even achieve the grander objectives of reintegrating the perpetrators into civil 
society and promoting a new national identity based on the principles of equality, democracy 
and respect for human rights.^ ^® Politically too, there is a central problem of political leaders 
resisting prosecution of suspected perpetrators in their midst for fear that they themselves 
might be called to face the dock. For example, in Namibia, SWAPO leaders reneged on their 
insistent calls for justice from South Africa’s apartheid regime before elections in 1989 for 
fear that their own alleged pattern of violations of the laws of war against their own members 
in detention camps would be investigated and culpability established against them.^^^
However, as an alternative to prosecution of human rights violations through the ICC- 
based prosecutorial model of justice system, the truth-telling process of truth commissions is 
preferable in that the process, as discussed before, creates opportunities for people to tell their 
stories in their own ways and then see the past in terms of shared suffering, collective 
responsibility; and the future, in terms of making a choice on whether to go back to the old 
ways of armed conflict or to move forward towards a democratic governance and respect for 
human rights. In this context, Hamber et al explain that by allowing individual victims or
For similar view on this score, see Levinson, Sanford (2000) “Trials, Commissions, and 
Investigating Committees: The Elusive Search for Norms of Due Process,” in Robert Rotberg and 
Dennis Thompson eds.. Truth v. Justice: The Moraiity of Truth Commissions (Princeton: Princeton 
University Press), p. 220 (pointing out that “If the number of miscreants is high, and one wishes to 
acknowledge their existence and try to engage in at least some organised social response, then 
alternatives to formal trials and punishment must be created, let the formal legal system simply be 
swamped and, perhaps what is even worse, its practical impotence as a mechanism of social control 
be revealed to the world (including, of course, potential opponents of the regime in power”).
Dicker, Richard (1992) Accountabiiity in Namibia: Human. Rights and the Transition to Democracy 
(New York: Human Rights Watch)
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survivors to express their heartfelt anguish about the violations which they have experienced, 
it is often possible for them to lay to rest past traumatic experiences/^^
5.6.3 Retributive Question
The framework of the ICC most closely resembles the classic retributive model of criminal 
punishment and for this reason retributive justice will be discussed in detail here. The 
retributive model of justice focuses on the criminal act as the source of the offender’s 
obligation to suffer, irrespective of the consequence. Of course, possible benefits may follow 
from punishment, but these are incidental since the basis for awarding punishment is that the 
offenders deserve punishment.’'^  As Veitch points out, “the legal demand in trial is for an 
assessment of breach of the criminal law, not for an understanding of the political 
background to the situation.”^^"^ Retributive justice “simply means that punishment is justified 
by virtue of its relationship to the offense that has been committed.”^^ ^
The idea of retributive justice is often associated with Immanuel Kant, who in his 
famous statement on the Right of Administering Punishment maintains that:
Hamber, Brandon & Wilson, Richard (2002) "Symbolic Closure through Memory, Reparation and 
Revenge in Post-Conflict Societies," J. Hum. Rts., 1 (1 ); p. 37 (“Grief and loss (will) no longer plague 
the individual consciously or unconsciously, and the victim lives not in a state somewhere between 
denial and obsession, where the loss is to a large degree accepted and incorporated into the 
functioning of everyday life”). See also Shriver, Donald (2001) “Truth commissions and Judicial Trials: 
Complementary or Antagonistic Servants of Public Justice?” J. L. & Religion, 16(1): pp. 12-20 
(emphasising the usefulness of a truth commission in terms of: fortifying fledgling legal cultures by 
providing them with the time and context to create new institutions and processes free of the back-log 
and illegitimacy of the past; giving priority attention and recognition to the interests and expectations 
of victims and victim communities; honouring the feelings, experiences and personal stories of 
victimization whiles at the same time; expanding the bounds of public truth and community 
knowledge; bringing communities, institutions and systems to moral judgement; providing public 
education by seeking a truth that serves restorative justice without eliminating the potential for 
selective retribution; and pointing society to the past in a way that opens a door to a different future).
Duff, Antony (1986) Triais and Punishments (Cambridge: Cambridge University Press), pp. 262- 
263.
Veitch, Scott (2006) “Judgment and Calling to Account: Truths, Trials and Reconciliations,” in 
Antony Duff et ai (eds.) The Triai on Triai Vol. 2, Judgment and Caiiing to Account (Oxford: Hart), p. 
167 (emphasis in the original).
Fletcher, George (2000) Rethinking Criminal Law (Oxford] New York: Oxford University Press), pp. 
416-417.
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Juridical punishment can never be administered merely as a means for promoting another Good either 
with regard to the Criminal himself or to Civil Society, but must in all eases be imposed only because 
the individual on who it is inflicted has committed a Crime. For one man ought never to he dealt with 
merely as a means subservient to the purpose of another, nor be mixed up with the subjects of Real 
Right. Against such treatment his Inborn Personality has a Right to protect him, even although he may 
be condemned to lose his Civil Personality. He must first be found guilty and punishable, before there 
can be any thought of drawing from his Punishment any benefit for himself or his fellow-citizens. The 
Penal Law is a Categorieal Imperative; and woe to him who creeps through the serpent-windings of 
Utilitarianism to discover some advantage that may discharge him from the Justice of Punishment, or 
even from the due measure of it.’716
For Kant, law had a dignity in itself and therefore had to be implemented irrespective of 
consequences; even if society were at the verge of dissolution, it had the duty to punish the 
last offender “so that each has done to him what his deeds deserve and blood guilt does not 
cling to the people for not having insisted on this punishment; for otherwise the people can be 
regarded as collaborators in this public violation of justice. The thrust of Kant's message 
here is that punishment should bring home the meaning of the crime to the criminal offender.
Thus, Kant even proposes castration as the appropriate sanction for rape, and exile for 
other sex offenders who show an inability to live in civilized society.^^  ^ In the case of 
stealing, he considers imprisonment as the functional equivalent of commitment to the "poor 
house." For Kant, the thief should be treated as someone who shows utter contempt for the
Kant Immanuel (1987) The Philosophy of Law: An Exposition of the Fundamental Principles of 
Jurisprudence as the Science of Right, W. Hastie trans. 2002 reprint (Union, NJ: Lawbook Exchange), 
p.195.
Kant, Immanuel (1996) The Metaphysics of Morals, trans. Mary Gregor (Cambridge: Cambridge 
U.P), p. 106 [6:333]. When citing the wok of Kant, the first number refers to the page in the edition 
being cited. In the brackets, the first number refers to the volume number of the Prussian Academy of 
Sciences edition of Kanfs works with the second number after the colon referring to the page number 
in the volume where the quotation is found (see Tunick, Mark (1996) “Is Kant a Retributivist?” Hist. 
Poiit. Thought, 17(1), p. 60, fn 1).
Kant, Immanuel (1996) The Metaphysics of Morals, trans. Mary Gregor (Cambridge: Cambridge 
U.P), p. 169.
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value of property and thus as someone who, himself, has no property/^^ The point 
underscored by Kant’s teaching is that punishment is imposed for the offence committed by 
an actual or supposed offender, who has to pay back to the victim what is owed to him/her as 
a result of injury suffered thereof/^®
In essence, under retributive justice, punishment is considered an essential element for 
justice because the offenders have broken the law by violating the rights of law-abiding 
citizens and so they are adjudged to have taken an unfair advantage of their victims who are 
obedient to the law. However, the international criminal courts, like the ICC and ad hoc 
tribunals, when dealing with retributive justifications of punishment, tend not to conflate the 
plausibility of lex talionis^^^ and retributive justification of punishment. For example the 
ICTY in Prosecutor v Zlatko Aleksovski asserted that retribution,
is not to be understood as fulfilling a desire for revenge but as duly expressing tbe outrage of tbe 
international community at tbese crimes. Tbis factor bas been widely recognised by Trial Chambers of 
tbis International Tribunal as well as Trial Chambers of tbe International Criminal Tribunal for 
Rwanda. Accordingly, a sentence of tbe International Tribunal should make plain tbe condemnation of 
tbe international community of tbe behaviour in question and show ‘that tbe international community 
was not ready to tolerate serious violations of international humanitarian law and human rights.’” ’
Similarly, by analogy, the Prosecutor v Momir Nikolic case stated that:
Kant, Immanuel (1996) The Metaphysics of Marais, trans. Mary Gregor (Cambridge: Cambridge 
U.P), p. 142.
To asses some objections to Kanfs conception of punishment, see Corlett, Angelo (2001) 
Responsibiiity and Punishment (Dordrecht; Boston; London: Kluwer Academic Publishers), pp. 42-48.
The iex taiionis is a doctrine which holds that the punishment of an offender must be “in kind.” The 
doctrine is of the Biblical Old Testament and is often expressed through the maxim ‘an eye for an eye, 
a tooth for a tooth.’ {See Davis, Michael (1996) “How Much Punishment Does a Bad Samaritan 
Deserve?” L. & Phii., 15(2): p. 97.
Prosecutor v Ziatko Aieksovski (Appeal Judgement), IT-95-14/1-A, ICTY, 24 March 2000, para 
185.
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In light of the purposes of the Tribunal and international humanitarian law generally, retribution is 
better understood as tbe expression of condemnation and outrage of tbe international community at 
such grave violations of, and disregard for, fundamental human rights at a time that people may be at 
their most vulnerable, namely during armed conflict. It is also [a] recognition of tbe barm and suffering 
caused to tbe victims. Furthermore, within tbe context of international criminal justice, retribution is 
understood as a clear statement by tbe international community that crimes will be punished and 
impunity will not prevail.”  ^ ^
Indeed, one beneficial aspect of retributive justice was pointed out by the Trial Chamber in 
the Prosecutor v Stevan Todorovic case, holding that: “[It] must be understood as reflecting a 
fair and balanced approach to the exaction of punishment for wrongdoing. This means that 
the penalty imposed must be proportionate to the wrongdoing; in other words, the punishment 
be made to fit the crime. The Chamber is of the view that this principle is reflected in the 
account, which the Chamber is obliged by the Statute and the Rules to take, of the gravity of 
the crime.”^^"^
However, in criminal prosecution, individual culpability is required^^  ^ in the sense 
that only the guilty should suffer punishment in the promotion of retributive justice. Also, 
there is the question of whether legal retribution can have cathartic effects^^  ^ for victims
Prosecutor v Momir Nikoiic (Sentencing Judgement), IT-02-60/1-S, ICTY, 2 December 2003, 
paras. 86-87.
Prosecutor v Stevan Todorovic (Sentencing Judgement), IT-95-9/1-S, ICTY, July 2001, para. 29, 
31 See also Prosecutor v Biijana Piavsic (Sentencing Judgement), IT-00-39&40/1, ICTY, 27 February 
2003, para. 23.
See, Prosecutor v Sam Hinga Norman and others - Decision and Order on Prosecution Motions for 
Joinder, The Trial Chamber, 27th January, 2004, para. 12: “[l]t is a cardinal principle of international 
criminal law that criminal responsibility is based on the notion of personal culpability.” Also, 
Prosecutor v Sam Hinga Norman - Decision on Preiiminary Motion Based on Lack of Jurisdiction 
(Chiid Recruitment), Case No.SCSL-2004-14-AR72(E), SCSL, 31 May 2004; Prosecutor v Dusko 
Tadic (Appeal Judgement), IT-94-1-A, ICTY, 15 July 1999, para. 186.
Cathartic effect can be defined as "the purging of the mind, a sort of unburdening of the mind" 
(Brill, Abraham (1949). Basic Principles of Psychoanalysis (Doubleday & Company, Inc.; Garden City: 
New York), p 5.
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given the focus on only higher level offendersIndividualising criminality potentially 
surrenders the task of comprehending the broader experience of armed conflict and the 
underlying structures and processes that have determined the identities and patterns of 
s o c i e t y F o r  instance, during an armed conflict, many perpetrators severally and 
collectively, are involved in committing gross human rights abuses/^^ But, concentrating on 
the highest level offenders under a prosecutorial model of justice like the ICC, may fail to 
gain the confidence and support of the public, and, as Osiel explains, “it risks drawing a line 
between blameworthy and blameless parties that strikes many people as morally arbitrary.”^^® 
It is arguable that holding perpetrators of heinous crimes accountable for their past 
actions through criminal trials can provide a unique means by which to assert democratic 
values/^^ But a number of empirical evidence concerning the potentiality of criminal trials 
contradicts such contention. For instance, while reporting on the Hague proceedings and their
analysis of evidence on the value or otherwise of judicial proceedings against human right 
violators, see O'Connell, Jamie (2005) “Gambling with the Psyche: Does Prosecuting Human Rights 
Violators Console Their Victims, "Harv. Int'l L.J., 46(2); pp. 295-346.
Buruma, Ian (1994) The Wages of Guilt: Memories of War in Germany and Japan (London: 
Jonathan Cape), p. 142 (asserting analogously that “[jjust as belief belongs in the church, surely 
history education belongs in school. When the court of law is used for history lessons, then the risk of 
show trials cannot be far off. It may be that show trials are good politics ... but good politics don’t 
necessarily serve the truth”). For alternative point of view, see Orentlicher Diane (1991) “Settling 
Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime,” Yale L  J., 100(8); p. 
2546, fn 32 (elevating the impact of judicial trial in documenting and disseminating historical events 
arguing that “the most authoritative rendering of the truth is possible only as a result of judicial inquiry, 
and major prosecutions can generate a comprehensive record of past violations.”)
See Prosecutor V Biaskic, Case No. IT-95-14-T, Judgement, ICTY, 3 March 2000, para. 205, which 
states that: individuals "with de facto power or organized in criminal gangs" are just as capable as 
State leaders of implementing a large-scale policy of terror and committing mass acts of violence." 
See also Schabas, William (2010) The international Criminal Court: A Commentary on the Rome 
Statute (Oxford: Oxford University Press), pp. 137-187; Dixon, Rodney & Hall, Christopher (2008) 
"Article 7: Definitions of Crimes or Their Elements," in O. Triffterer (ed.) Commentary on the Rome 
Statute of the international Criminal Court - Observer's Notes, Article by Article, 2"  ^ ed. (München, 
Germany), pp. 236-237.
Osiel, Mark (2002) “Why Prosecute? Critics of Punishment for Mass Atrocity,” Hum. Rts. Q., 22(1); 
p. 125.
Roht-Arriaza, Naomi (1995) "Punishment, Redress, and Pardon: Theoretical and Psychological 
Approaches." in Naomi Roht-Arriaza (ed.) impunity and Human Rights in international Law and 
Practice (New York; Oxford: Oxford University Press), pp. 13-17. See also, Malamud-Goti. Jaime 
(1990)”Transitional Governments in the Breach: Why Punish State Criminals?” Hum. Rts. Q., 12(1); 
pp. 11-13 (discussing five crucial consequences of the indictments and convictions of accused 
perpetrators in the criminal courts, submitting that criminal law “nullifies the supremacy of those who 
previously enjoyed a dominant position to it and turns them into ordinary, accountable citizens. In this 
way criminal proceedings restore dignity to the citizenry and also demonstrate respect for victims in a 
broad sense.” (p. 13).
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effect on politics in former Yugoslavia when on a late-2003 visit to Serbia, Croatia, and 
Bosnia, the veteran Balkan affairs analyst Tim Judah wrote, “In Serbia, Croatia, and Bosnia 
... I met virtually no one who believed that the tribunal was helping to reconcile people.”^^  ^
Similarly, Biro Miklos et al, who carried out two surveys on the attitudes of the inhabitants 
of three cities -  Vukovar, Mostar, and Prijedor -  in Croatia and Bosnia and Herzegovina 
towards, amongst others, war crimes, war crimes trials and, specifically, the International 
Criminal Tribunal for the former Yugoslavia, found that “Bosniaks had the most positive 
attitudes toward the tribunal, while the Serbs in Prijedor and the Croats in Mostar showed the 
greatest resentment toward the ICTY.”^^  ^ Again, in a series of interviews condueted in 
Bosnia and Herzegovina in December 2006, Orentlicher concludes that “[vjirtually every 
person I interviewed spoke of his or her disappointments in the ICTY.”^^"^ Evidence such as 
this underscores the point that criminal prosecution is not the kind of magical transformation 
that can, by itself, set a country that has been deformed by widespread atrocities to normalcy 
again.
Even the Nuremberg and Tokyo trials of the respective German and Japanese leaders 
did not gain wide acceptance within German and Japanese populations. For instance, Jost 
writes that the two respective tribunals “were viewed as illegitimate by the defendants and by 
much, perhaps most, of the German and Japanese publics.”^^  ^ Also, in their assessment of 
the overall contributions of criminal trials, including both the ad hoc tribunals—ICTY and 
ICTR—as well as Rwanda’s community court, gacaca on societal reconciliation and 
institutional reform after war and mass atrocities, Stover & Weinsterin conclude that:
Judah, Tim (2004) “The Fog of Justice,” New York Rev. Books, 51(1); p. 25.
Biro, Miklos et al (2004) “Attitudes toward Justice and Social Reconstruction in Bosnia and 
Herzegovina and Croatia,” in Eric Stover and Harvey M. Weinstein (eds.) My Neighbor, My Enemy: 
Justice and Community in the Aftermath of Mass Atrocity (Cambridge, New York: Cambridge 
University Press), p. 193.
Orentlicher, Diane (2007) "‘Settling Accounts’ Revisited: Reconciling Global Norms with Local 
Agency," J. int'i Crim. Just, 1(1); p. 15.
Jost, Kenneth (1995) "War Crimes," CQ Researcher, 5{25y, p. 589. See further Wi\boum, Benton & 
Georg, Grimm (eds.) (1955) Nuremberg: German Views of the War Trials (Dallas: Southern Methodist 
University Press).
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[0]ur studies suggest that there is no direct link between criminal trials (international, national, and 
local/traditional) and reconciliation, although it is possible tbis could change over time. In fact, we 
found criminal trials -  and especially those of local perpetrators -  often divided small multi-etbnic 
communities by causing further suspicion and fear. Survivors rarely, if  ever, connected retributive 
justice with reconciliation. Reconciliation, in their eyes, was mostly a personal matter to be settled 
between individuals; when speaking about reconciliation, survivors often spoke of post-war encounters 
with past friends or colleagues from other ethnic groups, and only occasionally did they speak of 
reconciliation in tbe larger, collective sense of involving all members of an ethnic group.” ®
For the teeming number of prosecution witnesses who have since testified before the ICTY, 
for instance, when the accused perpetrators stood trial, their experience of testifying was 
unhelpful to them as the empirical evidence has shown: Rather than have confidence in the 
expressive performance of criminal indictments of the accused perpetrators by the ICTY, 
“they were far less certain about whether justice had been rendered in the cases in which they 
had testified.” Also, the ICTY to them “was capricious, unpredictable, and inevitably 
incomplete; defendants could be acquitted; sentences could be trifling, even laughable, given 
the enormity of the crimes; and verdicts could be overtumed.”^^ ^
Justice becomes more meaningful for the victims when it pierces through the veil of 
denial about past atrocities during the armed conflict. But this is often achieved less so in a 
prosecutorial model of justice because, at times, certain documentary evidence may not merit 
presentation. For instance, during the Nuremberg Trials of Nazi aggressors between 1945 and 
1949, the Soviet occupation of the Baltic States or parts of Poland was not considered to be a
Stover, Eric & Weinsterin Harvey (2004) “Conclusion: A Common Objective, a Universe of 
Alternatives,” in Eric Stover and Harvey M. Weinstein (eds.) My Neighbor, My Enemy: Justice and 
Community in the Aftermath of Mass Atrocity {Cambridge, New York: Cambridge University Press), p. 
323.
Stover, Eric (2004) “Witnesses and the Promise of the Hague,” in Eric Stover and Harvey M. 
Weinstein (eds.) My Neighbor, My Enemy: Justice and Community in the Aftermath of Mass Atrocity 
(Cambridge, New York: Cambridge University Press), p. 115.
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crime against peace that merited condemnation like the Nazis’ campaigns. As Hellmut 
Becker, a chief defence eounsel to a high ranking German, Ernst Von Weiszacker, who was 
tried in Nuremberg as a suspect in Nazi aggression, wrote in 1950, “[t]he tu quoque ("You, 
also") principle was expressly forbidden in any diseussion of war crimes: the bombing of 
Dresden, say, or the expulsion of German-speaking civilians from the homes in Eastern and 
Central Europe in 1945 was deemed irrelevant.”^^  ^ He wrote further that “few things have 
done more to hinder true historieal self-knowledge in Germany than the erime trials” by the 
main vietorious forces of World War 11.^ ^^
Indeed, conducting trials in the aftermath of armed eonflict may distort h i s t or y .For  
instance, in the International Military Tribunal for the Far East (Tokyo War Crimes Trial), 
eertain defendants claimed to have acted against the menace of the communism in China. 
But, the majority of Tokyo judges held “that no evidence of the existenee or spread of 
eommunism or of any other ideology in China or elsewhere is relevant in the general 
phases.” "^^  ^ However, as Roling points out, “[Ijater development in china and elsewhere 
shows that this exelusion was ineorreet.” '^^ ^
In effeet, retributive justice, which the ICC promotes, foeuses on wrongdoing which 
has to be punished and not on the harms and their prevention. Also, retributive justice 
instead regards crimes, whose perpetrators must be brought to trial, as wrongful conduets
Quoted in Buruma, Ian (1994) The Wages of Guilt: Memories of War in Germany and Japan 
(London: Jonathan Cape), p. 143.
ibid,, p. 143.
See, Belgion, Montgomery (1949) Victors’ Justice: A Letter intended to Have Been Sent to a 
Friend Recently in Germany (Hinsdale, III., Henry Regnery) (discussing the account of alleged 
Allied— the West and Russia alike— sins of omission and commission in post-war Germany). See 
also, Everitt W. A. (1949) "Reviewed work: Victors' Justice: A Letter Intended to Have Been Sent to a 
Friend Recently in Germany," int'i Aff., 25(4), p. 522 (making a critical assessment of the account of 
alleged Allied misdeeds).
Pritchard, John & Sonia, Magbanau (eds) (1981) The Tokyo War Crimes Trial: The Complete 
Transcripts of the Proceedings of the international Military for the Far East, 22 Vols.5, suppls. (New 
York: Garland Publishing), Vol. 9, p. 21081 {cf. p. 22451).
Roling, Bert (1973) "The Nuremberg and the Tokyo Trials in Retrospect," in M. Cherif Bassiouni 
and Ved Nanda (eds.) A Treatise on international Criminal law (Springfield, III.: Thomas), p. 600.
Duff, Antony et ai (2007) “The Limits of the Criminal Trial: Security, Truth and Reconciliation,” in 
Antony Duff et ai (eds.) The Trial on Trial. Vol. 3, Towards a Normative Theory of the Criminal Trial 
(Oxford: Hart), p. 303.
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against the state whereas crimes should be regarded as eonflicts or troubles whieh need to be 
resolved by those involved in them, ineluding the perpetrators, the vietims and members of 
the community
As a result, the retributive justice approach tends to exelude the needs and interests of 
the victims, including all those with a stake in sueh conflicts. In a nation recovering from 
sustained politieal confliet and internecine war, victims’ needs and interests, perhaps, go 
beyond infliction of penal suffering on those who are brought to trial and convieted. In that 
tense situation, the appropriate response is probably not a eriminal proeess of prosecution, 
trial or punishment, which arguably amounts to “stealing eonflicts” from those affeeted. By 
contrast, some kind of informal eriminal proeess that will address the harm done to the 
victims in a way that will help promote reconciliation is paramount. '^^^
This means that the focus of attention of a responsive justice outeome should be on 
the abuses suffered by the victims and how to repair them, not on the wrongs caused by the 
perpetrators and the punishment to give them. Underlining this point in relation to the 
importance and cathartic power of seeking to establish the truth after having had eontact with 
so many families of the victims in his country, Zalaquett writes:
See generally, Christie, Nils (1977) “Conflicts as Property,” Brit. J. Criminology, 17(1); pp. 1-15; 
Hulsman, Louk (1986) “Critical Criminology and the Concept of Crime,” Contemp. Crises, 10(1); pp. 
63-80; Braithwaite, John (1999) “Restorative Justice: Assessing Optimistic and Pessimistic Accounts,” 
in Crime and Justice: A Review of Research, Vol. 25, pp. 1-127; Johnstone, Gerry (2002) Restorative 
Justice: ideas. Values, Debates (Cullompton, UK; Portland, Or.: Willan Pub.); Von Hirsch, Andrew et 
ai (2003) Restorative Justice and Criminal Justice: Competing or Reconciiabie Paradigms? (Oxford: 
Hart); Zehr, Howard & Toews, Barb (eds.) (2004) Critical issues in Restorative Justice (New York: 
Criminal Justice Press).
For further exposition of this point of view, see Walgrave, Lode (2001) “On Restoration and 
Punishment: Favourable Similarities and Fortunate Differences,” in G. Maxwell and A. Morris (eds.), 
Restorative Justice for Juveniles: Conferencing, Mediation and Circles (Oxford, Hart), pp. 17-37; 
Walgrave, Lode (2003) “Imposing Restoration Instead of Inflicting Pain,” in Andrew von Hirsch et ai 
(eds.) Restorative Justice and Criminal Justice: Competing or Reconciiabie Paradigms? (Oxford: Hart 
Publishing), pp. 61-78; however for critique, see Duff Antony (2003) “I Might Be Guilty, but You Can't 
Try Me: Extoppel and Other Bars to Trial,” Ohio St. J. Crim. L , 1(1); pp. 245-260 (arguing that focus 
should be on the wrongful conduct and punishment of the offenders, noting (p. 246): “Given such a 
conception of criminal liability as a process or an activity, the principles of criminal liability should be 
the principles governing the activity of holding people criminally liable; they must therefore concern 
not only what we can call the direct conditions of criminal liability (Le. the conditions determined by 
the substantive criminal law), but also what we can call the conditions of accountability, or the 
preconditions of liability.”
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The relatives of the victims showed great generosity. Of course, many of them asked for justice. Hardly 
anyone, however, showed a desire for revenge. Most of them stressed that in the end, what really 
mattered to them was that the truth be revealed, that the memory of their loved ones not be denigrated 
or forgotten, and that such things never happen again.” ®
The Zalaquett statement above, in a sense, captures the complexity of the social contexts 
within which gross human rights abuses are committed and the need to consider the 
appropriate means of addressing them. This complexity is underscored by Justice Richard 
Goldstone, a chairperson of the Goldstone Commission^^^ and the chief prosecutor of the 
International Criminal Tribunals for Yugoslavia and Rwanda who reports a conversation he 
previously had with a woman called Mrs Gina, after the woman gave testimony at a meeting 
organised by the Institute for a Democratic Alternative for South Africa (IDASA) prior to the 
establishment of the national SATRC. Goldstone recalls how Mrs Gina began to weep during 
her testimony, particularly when she described how her twelve-year-old son came to her and 
asked when his father, presumably killed by apartheid security operatives, would be home, 
noting that:
I complimented her [Mrs Gina] on her courage in coming to speak of her experiences. She responded 
by expressing her gratitude for having been able to do so: ‘You know. Judge, last night was the first 
night since I lost my husband that I have slept through and not been awakened by nightmares.... ‘There 
were so many important people here who were interested in hearing my story.
Zalaquett, José (1992) “Balancing Ethical Imperatives and Political Constraints: The Dilemma of 
New Democracies Confronting Past Human Rights Violations,” Hastings L  J., 43(6); p. 1437
That is, the South African Standing Commission of Inquiry Regarding Public Violence and 
Intimidation was setup 1991 in the latter years of Apartheid in South Africa to investigate political 
violence that occurred between July 1991 and the 1994 general election that ended apartheid in 
South Africa.
Goldstone, Richard (2000) For Humanity: Refiections of a War Crimes investigator (New Haven: 
Yale University Press), p. 65.
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Mrs Gina’s response concerning the healing effect of the public acknowledgement of victims’ 
sufferings reveals the importance of seeing the restorative potential of a truth commission 
process compared to the judicial process of the ICC.
Conclusion
This chapter has reviewed the legal basis of truth commissions in relation to the obligations 
of a state to carry out investigation after serious violations of human rights have occurred. 
The role of the International Criminal Court (ICC) and its relationship with truth 
commissions, as well as the obstacles to the prosecution of international crimes under the 
ICC have also been considered. The next chapter discusses civil trials as an alternative to the 
criminal prosecution of international crimes.
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Chapter 4
International Civil Litigation and Truth Commissions
4.1. Introduction
Apart from enabling the criminal prosecution of individuals involved in the perpetration of 
human rights violations, civil trials also play a significant part in imposing accountability for 
gross violations of human rights. So, as an alternative to criminal prosecution, this chapter 
looks at the viability of civil litigation, under the aegis of the US Alien Tort Claims Act 
(ATCA) and US Torture Victims Protection Act (TV?A), in providing tort remedies in the 
U.S. federal courts for violations of human rights committed extra-territorially, including an 
exploration of obstacles to civil prosecution of international crimes.
The objective also is to reveal the extent to which civil trials can provide satisfaction 
to the victims in comparison with what the truth commission has to offer. In specific terms, 
the question addressed in this chapter is whether civil litigation, as an alternative means of 
adjudicating human rights violations, has an edge over truth commissions, in addressing the 
concerns of the victims and making perpetrators accountable for their actions, or vice-versa. 
Yet again, as stated earlier, since the SLTRC is subsumed under the category of a general 
truth commission, the discourse in this chapter, of course, covers the SLTRC toto caelo.
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The issues of private civil liability involving gross violation of human rights are left to 
individual states to meet their international obligations/'^^ Notwithstanding this, it appears 
states parties are also required under international law to ensure that victims of the gross 
violation of human rights are able to obtain redress and have an enforceable right to civil 
remedy, just like criminal redress, under their respective legal systems/^® But, it is worth 
pointing out that the purposes of civil liability under civil trials are quite different from the 
purposes of criminal punishment in criminal trials. A principal objective o f civil liability is to
For further discussion in this area, see e.g., Schachter, Oscar (1991) International Law in Theory 
and Practice (Dordrecht: M. Nijhoff Publishers), p. 240 (explaining that international law does not 
ordinarily speak to “the opportunities for private persons to seek redress in domestic courts for 
breaches of international law by States. There is no general requirement in international law that 
States provide such remedies. By and large, international law leaves it to them to meet their 
obligations in such ways as the State determines"); Denza, Eileen (2006) "The Relationship between 
International Law and National Law," in Malcolm D. Evans (ed.) International Law (Oxford: Oxford 
University Press), p. 423 (“[The law of nations] permeates and radically conditions national legal 
orders, its rules are applied and enforced by national authorities, and national courts are often asked 
to resolve its most fundamental uncertainties. Yet international law does not itself prescribe how it 
should be applied or enforced at the national level. It asserts its own primacy over national laws, but 
without invalidating those laws or intruding into national legal systems. National constitutions are 
therefore free to choose how they give effect to treaties and to customary international law. Their 
choice of methods is extremely varied." (Emphases added)); Henkin, Louis et al (eds.) (1993) 
International Law: Cases and Materials (St. Paul, Minn.: West Pub. Co.), p. 153 ((“Since a state’s 
responsibility to give effect to international obligations does not fall upon any particular institution of its 
government, international law does not require that domestic courts apply and give effect to 
international obligations ... States differ as to whether international law is incorporated into domestic 
law and forms a part of the ‘law of the land,’ and whether the executive or the courts will give effect to 
norms of international law or to treaty provisions in the absence of their implementation by domestic 
legislation.’’) (emphasis added)); Henkin, Louis (1972) Foreign Affairs and the Constitution (Mineola, 
N.Y.: Foundation Press), p. 224 (“International law itself, finally, does not require any particular 
reaction to violations of law ....’’); Koebele, Michael (2009) Corporate Responsibility under the Alien 
Tort Statute: Enforcement of International Law Through U.S. Torts Law (Dordrecht: M. Nijhoff 
Publishers), p 208 (“[Ijnternational law leaves individual liability ..., be it of a natural or legal person, 
largely to domestic law.’’); Mongelard, Eric (2006) “Corporate Civil Liability for Violations of 
International Humanitarian Law,” Int'l Rev. Red Cross, 88(665); p. 671 (“Legal persons can ... have 
obligations under international law, or at least there is a strong tendency to that effect. However, 
virtually none of the above [human rights] instruments provides for a mechanism for the enforcement 
of any liability that may arise or lays down any obligation for non-state entities to make reparation; 
they leave it to the states party to the treaties to choose how to apply the rules.”)
See, e.g., Prosecutor v Furundzija, (Trial Judgement), IT-95-17/1-T, ICTY, 10 December 1998, 
para. 155 (explaining that victims of officially sanctioned torture “could bring a civil suit for damage in a 
foreign court”); Trials of war Criminals before the Nuremberg Military Tribunals under Control Council 
Law No. 10, Nuremberg, October 1946-April, Vol 6, 1949 (Washington, D.C.: U.S. G.P.O., [1949- 
1953]), pp. 1207-1208 (1952) (“[Tjhere may be both civil and criminal liability growing out of the same 
transaction. In this case Flick’s acts and conduct contributed to a violation of Hague Regulation 46[,] 
that is, that private property must be respected ... But his acts were not within his knowledge intended 
to contribute to a program of ‘systematic plunder’ [and therefore cannot be punished criminally].”) See 
also Article 14(1 )(2), UN Convention Against Torture; Articles 2(3), 9(5) and 14(6), International 
Covenant on Civil and Political Rights; Article 8, Universal Declaration of Human Rights (1948); Article 
75, Rome Statute of International Criminal Court (1998).
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compensate victims of illegal conduct for the harms inflicted on them and to restore to them 
what is rightfiilly theirs/^^ This means that victims must have a legal right to substantial, fair 
and adequate compensation in domestic law for material and non-material damage suffered as 
a eonsequenee of the perpetrators’ violations/^^
So, while the criminal justice institutions sueh as the ICC discussed in the last chapter, 
the ad hoc tribunals (e.g. ICTY, ICTR) and national criminal courts of States Parties may 
serve as the avenues for providing opportunities for victims of serious human rights 
violations to seek redress through criminal prosecution, there are thus eivil modes of redress 
available under a non-criminal prosecutorial model of justice too. Even though all the nations 
of the world seem to have empowered their courts to impose international civil liability for 
violations of law of nations, it seems the United States, more than any other country, is very 
unique in permitting civil causes of action in its courts, under its civil statute. Alien Tort 
Claims Act (ATCA) -  also known as Alien Tort Statute (ATA)^^  ^ -  for the violations of 
universally recognised international legal norms (or the law of nations).^ "^^  It is instructive
Cassel, Doug (2008) “Corporate Aiding and Abetting of Human Rights Violations; Confusion in the 
Courts,” Nw. U. J. Int'l Hum. Rts., 6(2); pp. 322-323 (“[CJustomary international law has long held that 
injuries caused by violations of international norms require reparation, including monetary 
compensation when full restitution is not possible”); Tunc, André (1983) “Introduction (The Functions 
of the Law of Tort),” in André Tunc (ed.) International Encyclopaedia of Comparative Law, Vol 11, F t  
1 (Tübingen: Mohr), para. 167, p. 96 (“There can certainly be little quarrel with the view that the law of 
tort should serve the fulfilment of justice, at least if a compensatory justice, not a punishing one, is 
contemplated.”)
Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International Humanitarian 
Law, G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Dec. 16, 2005). See also, Burgers, Herman & 
Danelius, Hans (1998) The United Nations Convention against Torture: A Handbook On the 
Conventions against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(Dordrecht; Boston; London: M. Nijhoff Publishers), pp. 146-147 (discussing civil tort liability in relation 
to Article 14 of UN Convention Against Torture).
For the purpose of this thesis, ATCA acronym is used.
Hufbauer, Gary & Mitrokostas, Nicholas (2003) Awakening Monster: The Alien Tort Statute of 1789 
(Washington, DC: Institute of International Economics), p. 46 (noting that “[n]o other country has a 
civil statute that remotely resembles the ATS"); Stephens, Beth (2002) “Translating Filàrtiga: A 
Comparative and International Law Analysis of Domestic Remedies for International Human Rights 
Violations,” Yale J. Int'l L , 27(1); p. 5 (“Although widely discussed as an authorization for international 
and domestic criminal prosecutions, few outside of the United States have considered the application 
of universal jurisdiction to civil claims”) (emphasis in the original), and also at pp. 17-34 (reviewing
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that the tort remedies which ATCA provides, though they may not lead to the same degree of 
accountability as a criminal process under, for instance, the ICC, nonetheless create the 
avenues for victims of human rights abuses to pursue civil redress against perpetrators in 
foreign countries therefore carry the same significance as punishment resulting from criminal 
prosecution by the ICC, and ad hoc national criminal courts. And, as Llewellyn remarks, the 
“private law approaches, such as punitive damage awards in tort law, can have the same 
effect as punishment in the criminal law system. They can serve to isolate one party from the 
other and thus preclude the restoration of relationship.
Given the universal jurisdiction of US courts for a right of action by foreigners against 
any alleged violations of the law of nations committed in countries outside the US, this may 
mean, to use the words of Lord Denning, that “[a]s a moth is drawn to the light, so is a 
litigant drawn to the United States.”^^  ^ But this is just one side of the story. As discussed 
earlier (see section 2.2.9), although there is no provision in UK law for universal civil 
jurisdiction for human rights law and humanitarian norms violations committed outside the 
country, unlike universal criminal jurisdiction over certain international crimes, a civil claim 
may however be brought in the case of violations that occur on UK soil, subject to 
overcoming a number of procedural hurdles such as immunities, limitation periods, and 
forum non conveniens which have to be overcome.^^^ Thus, for example, in Jones v Interior 
Ministry o f Saudi Arabia the House of Lords (now renamed Supreme Court, from October
2009), though it held that the State Immunity Act 1978 prevented the UK court from hearing
reasons why foreign countries have not exercised universal tort jurisdiction over human rights 
violations).
Llewellyn, Jennifer (2000) “Just Amnesty and Private International Law,” in Craig Scott (ed.) 
Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights 
(Oxford: Hart), p. 580.
Smith Kline & French Laboratories Ltd. and Others v Bloch CA [1983] 1 W.L.R. 730, at 733. (Lord 
Denning was referring to trials in the US which, unlike in the UK, were prone to award of fabulous 
damages to the litigants)
See REDRESS (2008) Ending Impunity in the United Kingdom for genocide, crimes against 
humanity, war crimes, torture and other crimes under international law (International Federation of 
Human Rights, July), pp. 21-22.
[2006] UKHL 26.
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a civil claim for torture against a foreign state/^^ took the view that Article 14 of the UN 
Convention Against Torture only required states to provide a private right of action for 
damages for acts of torture committed in the forum state, and that the UK was only required 
to provide a civil remedy for torture committed in the UK, not elsewhere/^®
With regard to the laws authorising jurisdiction over international crimes in other 
countries, particularly in Europe, the European civil law jurisdiction (like criminal law^^ )^, 
unlike the UK’s, which is common law jurisdiction, however seems to guarantee the right of 
victims and their families to recover reparations for crimes committed abroad by individuals 
who are not nationals of those forum countries/^^ Nonetheless, since civil claims for 
international crimes are much more common in the US than any other countries around the 
world, the focus of attention is on the US’s ATCA and TVPA jurisprudence, exercising 
universal jurisdiction for human rights violations committed in the territory of other 
countries. Sections 4.2 and 4.3 below give an overview of the two pieces of legislation while 
section 4.4 discusses the shortcomings of civil litigation in relation to administering justice 
for victims of human rights violations.
[2006] UKHL 26, at para 28 Per Lord Bingham: “It follows, ... that Part 1 of the 1978 Act is not 
shown to be disproportionate as inconsistent with a peremptory norm of international law, and its 
application does not infringe the claimants' Convention right under article 6 ... It is unnecessary to 
consider any question of remedies.”
[2006] UKHL 26, at para 25 Per Lord Bingham: "... article 14 of the Torture Convention does not 
provide for universal civil jurisdiction. ... it requires a private right of action for damages only for acts 
of torture committed in territory under the jurisdiction of the forum state.”)
See Wallach, David (2010) “The Alien Tort Statute and the Limits of Individual Accountability in 
International Law,” Stan. J. Int'l. L , 46(1): p. 149 (emphasising universal imposition of criminal 
accountability for violations of international crimes such as crimes against humanity, genocide, war 
crimes and torture in a number of countries around the world, including Germany, Canada, 
Netherlands, Spain, Denmark, and France).
REDRESS (2008) Ending Impunity in the United Kingdom for genocide, crimes against humanity, 
war crimes, torture and other crimes under international law (International Federation of Human 
Rights, July), p. 21 (“Extraterritorial civil claims for torture are more made in civil law countries by 
attaching civil claims to ongoing criminal proceedings through the constitution de partie civile 
system.”)
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4.2. US Alien Tort Claims Act
Under the ATCA, passed by the First Congress in 1789, victims of violations of international 
crimes from different jurisdictions are offered opportunities to seek redress in the US for 
these violations committed against them in their own c o u n t r y T h i s  means that the US 
courts have jurisdiction for human rights violations committed against foreign victims outside 
the territory of the United States, regardless of the place of commission of the offence, and 
also the nationality of the defendants. However, a defendant must not be a US citizen, and 
actionable offence can only be brought if (1) the claimant is an alien,^ "^^  (2) the defendant is 
responsible for a tort,^^  ^ and (3) the tort violates the law of nations or a treaty to which the 
United States is party.^^^
Thus, for example, in a seminal case brought under ATCA, Filàrtiga v Pena-IralaJ^^ 
the defendant, a Paraguayan citizen, filed a civil action in the US against Americo Norberto 
Pena-lrala (Pena), also a citizen of Paraguay, for wrongfiilly causing the death of his 
seventeen-year old son, Joelito in Paraguay through torture, which has been condemned in 
numerous international agreements, and also renounced as an instrument of official policy by
Judiciary Act of 1789, Ch. 20, § 9(b), 1 Stat. 73, 76-77 (codified, as amended, currently at 28 
U.S.C. § 1350 (2006)). After slight modifications, the Act provides in its entirety: “The district courts 
shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the 
law of nations or a treaty of the United States.” (28 U.S.C. § 1350). For a scholarly examination of the 
legislative history, normative content and significance of the ATCA, see Paust, Jordan (2004) “The 
History, Nature, and Reach of the Alien Tort Claims Act,” Fia. J. Int'l L ,  16(2); pp. 249-266.
On textual definitions and uses of ‘alien’ and ‘foreigner’ circa 1789 and later, see Berry, Anderson 
(2009) “Whether Foreigner or Alien: A New Look at the Original Language of the Alien Tort Statute,” 
Berkeley J. Int'l L ,  27(2): pp. 316-381.
For the understanding of tort in relation to claims under ACTA, see e.g., Lee, Thomas (2006) “The 
Safe-Conduct Theory of the Alien Tort Statute,” Colum. L  Rev., 106(4): pp. 837 (stating that “[a] tort, 
as the word was understood in 1789, was simply a noncontract injury to person or property”). See 
also Sweeney, Joseph (1995) “A Tort Only in Violation of the Law of Nations,” Hastings Int'l & Comp. 
L. Rev., 18(3): pp. 451, 453 (stating that the word ‘tort,’ means “wrongs under the law of prize. [...] 
that is to say the law of nations governing the right of capture, as understood and received in England 
and applied in the courts of Great Britain”).
For the meaning of ‘law of nations’ see Blackstone, William (1769) Commentaries on the Laws of 
England, Vol. 4 (Oxford: Clarendon Press), p. 66 (the law of nations is "a system of rules, deducible 
by natural reason, and established by universal consent among the civilized inhabitants of the world.”) 
For a discussion on issues surrounding a tortious action brought in violation of the law of nations or a 
treaty of the United States, see Bradley, Curtis (2002) “Alien Tort Statute and Article III,” Va. J. Int'l L., 
42(2): pp. 597-616.
630 F.2d (2"d Cir. June 30, 1980).
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virtually all of the nations of the world/^^ Although the district court first dismissed the 
action on subject matter jurisdiction grounds, on appeal however, the US Second Circuit 
Court of Appeals held that it had jurisdiction: the question was whether the alleged torturous 
conduct violated well-established universally recognised norms of international law for which 
there was the “general assent of civilized n a t i o n s . T h e  Court also held that the alleged 
torture perpetrated under the resemblance of official authority or “color of law” violated 
universally accepted norms of international law, and, as a result, it provided federal 
jurisdiction within the borders of the United States.
Since the decision of the U.S. Court of Appeals for the Second Circuit in Filàrtiga 
described above, the subject matter of jurisdiction and categories of defendants have 
expanded, and a series of civil actions have been filed under ATCA for human rights law and 
humanitarian norms violations, including genocide and war crimes, and possibly summary 
execution, rape, and other forms of torture committed in pursuit of these crimes, committed 
outside the territory of the United States. The defendants whom civil action was brought 
against have included foreign governments’ officials, presidents and cabinet ministers,^^^ and 
even multinational companies.^^^
E.g., American Convention on Human Rights (U.S. Senate Treaty No. 95-21, February 23 1978), 
Art. 5, OAS )(630 F.2d 876, 884} Treaty Series No. 36 at 1, OAS Off. Rec. OEA/Ser 4 v/ll 23, doc. 21, 
rev. 2 (English ed., 1975) (“No one shall be subjected to torture or to cruel, inhuman or degrading 
punishment or treatment”); International Covenant on Civil and Political Rights, U.N. General 
Assembly Res. 2200 (XXI)A, U.N. Doc. A/6316 (Dec. 16, 1966) {A/Res/2200(XXI)} (identical 
language); European Convention for the Protection of Human Rights and Fundamental Freedoms, 
Art. 3, Council of Europe, European Treaty Series No. 5 (1968), 213 U.N.T.S. 211 (semble).
Filàrtiga v. Pena-lrala, 630 F.2d (2nd Cir. June 30, 1980), at 881.
See e.g., Abebe-Jira v Negewo 72 F.3d 844 (11th Cir. Jan. 10, 1996) (a suit brought by ex­
prisoners against an erstwhile governmental official of an Ethiopian military dictatorship for torture); 
Kadic V Karadzic, 70 F. 3d 232 (2 Cir. 1995) (Croat and Muslim claimants from Bosnia-Herzegovina 
brought action against former Bosnian Serb president, Radovan Karadzic while on a visit to the US as 
an invitee of the United Nations in early 1993, for genocidal campaign of murder, rape, forced 
impregnation and prostitution, and torture carried out by Bosnian-Serb military forces as part of a 
genocidal campaign conducted in the course of the Bosnian civil war); Cabello v Fernandez-Larios, 
402 F.3d 1148 (11th Cir. March 14, 2005) (An action brought against Armando Fernandez Larios, a 
former Chilean army officer and leader of the so-called “Caravan of Death” death squad, while 
residing in the Miami, US, for crimes against humanity, extra-judicial killing, cruelty and torture in 
massacres in five Chilean cities after Gen. Auguste Pinochet seized power in Chile 1973, particularly 
in the murder of political prisoner, Winston Cabello); Doe I v Liu Qi, 349 F. Supp. 2d 1258, 1328-34 
(N.D. Cal. 2004) (Action brought against, the defendant, Liu Qi, Beijing mayor, for the torture and
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Nowadays, the list of serious crimes covered by the ATCA includes terrorism, torture, 
extrajudicial killing, genocide, slavery, prolonged arbitrary detention or systematie raeial
persecution of Falun Gong practitioners by the Beijing police while in the US at San Francisco 
International Airport); re Estate of Marcos Human Rights Litigation, 25 F.3d 1467 (9th Cir. June 16, 
1994) (an action brought by families of victims of torture, summary execution, and disappearances 
against former president of the Philippines); Sosa v Alvarez-Machain, 542 U.S. 692, 728 (June 29, 
2004) (the court awarding a summary judgment and damages on the claim brought under ATCA by 
Alvarez-Machain (Alvarez), an abducted Mexican national who sued Sosa and other Mexican 
nationals for violating the law of nations under the Alien Tort Statute); O’Bryan v Holy See 556 F.3d 
361 (6th Cir. 2009), cert, denied, 130 S.Ct. 361 (U.S. 2009), at 382 (Sixth Circuit Court of Appeals 
siding with the Second Circuit and the District of Columbia Circuit holding that an exception applies 
only when the “entire tort,” not just the injury, occurs in the United States, that the Holy See could not 
be sued for any acts committed outside the United States, even when those acts had direct and 
substantial effects within the United States); Doe v Holy See 557 F.3d 1066 (9th Cir. 2009), cert, filed, 
78 USLW 3049 (Jun 25, 2009)(No. 09-1), at 1081. (Ninth Circuit Court of Appeals holding in, contrast, 
that, under the applicable conflicts and substantive law of the forum state of Oregon, a priest’s acts of 
sexual abuse were within the scope of his employment by the Holy See, and thus the Holy See was 
amenable to suit for its vicarious liability for the priest’s acts).
For sample of cases covering these areas, see, e.g., Abdullahi v Pfizer, Inc., 562 F.3d 163 (2d Cir., 
Jul 08, 2009) (holding that allegation that a corporate defendant engaged in non-consensual medical 
experimentation on human subjects stated a claim under the ATS for violations of law of nations), 
cert, denied, 78 U.S.L.W. 3049; Sarei v Rio Tinto, PLC, 487 F.3d 1193 (9th Cir. 2007) (concluding 
that nonfrivolous claims against international mining corporation for vicarious liability for violations of 
jus cogens norms were sufficient to warrant exercise of federal jurisdiction under the ATS), vacated in 
part on other grounds, 550 F.3d 822 (9th Cir. 2008) (en banc); Doe I v Unocal Corp., 395 F.3d 932 
(9th Cir. 2002) (concluding that a private party -  such as Unocal, a corporation -  may be subject to 
suit under the ATS for aiding and abetting violations of customary international law and for violations 
of certain jus cogens norms without any showing of state action), reh’g en banc granted, 395 F.3d 978 
(9th Cir. 2003), appeal dismissed, 403 F.3d 708 (9th Cir. 2005); Aguinda v Texaco, Inc., 303 F.3d 470 
(2d Cir. 2002) (dismissing ATS case against corporate defendant on forum non conveniens grounds, 
because courts of Ecuador provided adequate alternative forum); Wiwa v Royal Dutch Petroleum Co., 
226 F.3d 88 (2d Cir. 2000) (reversing district court’s dismissal of ATS complaint against corporations 
on forum non conveniens grounds, and affirming district court’s ruling that corporations were subject 
to personal jurisdiction in New York); Jota v Texaco, Inc., 157 F.3d 153 (2d Cir. 1998) (vacating 
district court’s dismissal of ATS case against corporation on forum non conveniens grounds and 
remanding for further proceedings); Bowoto v Chevron Corp., 557 F. Supp. 2d 1080 (N.D. Cal. 2008) 
(denying oil company defendants’ motion for summary judgment on claims that U.S. corporation, 
acting through its Nigerian subsidiary, aided and abetted violations of laws of nations; case proceeded 
to trial before jury, which found in favour of defendants); Licea v Curacao Drydock Co., 584 F. Supp. 
2d 1355 (S.D. Fla. 2008) ($80 million ATS judgment against defendant corporation for human 
trafficking and forced labour); Chowdhury v WorldTel Bangladesh Holding, Ltd., No. 08 Civ. 1659 
(BMC) (E.D.N.Y. Aug. 6, 2009), ECF No. 48 ($1.5 million ATS jury verdict entered against defendant 
holding company for torture), appeal filed. No. 09-4483-cv (2d dr.); see also Saleh v Titan Corp 580
F.3d 1 (D.C. Cir. 2009), at 15. (U.S. Court of Appeals affirming the district court’s dismissal of the 
action brought under ACTA by Iraqis who were tortured in Iraq’s infamous Abu Ghraib prison against 
American companies, Titan and CACI, reasoning that because the claimants’ abuses were not 
limited to torture but also included assault and battery, the contention that they were covered by the 
ATCA was an “untenable, even absurd, articulation of a supposed consensus of international law”); 
Arar v Ashcroft 585 F.3d 559 (2nd Cir. 2009), at 574 (Second Circuit Court of Appeals affirming 
district court denial of a Bivens remedy (i.e., in Bivens v Six Unknown Named Agents of Federal 
Bureau of Narcotics, 403 U.S. 388 (1971)) to a claimant’s action under the TVPA on “extraordinary 
rendition,” reasoning that: “[Sjuch an action would have the natural tendency to affect diplomacy, 
foreign policy, and the security of the nation, and that fact counsels hesitation”); Hilao v Estate of 
Marcos, 103 F.3d 767, 776-77 (9th Cir. 1996) (affirming $2 billion ATS class award against estate of 
former president of Philippines for gross human rights violations committed during his reign). (The 
majority’s rule would immunize an estate or trust equally with a corporation, as it applies to all juridical 
entities.)
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discrimination/^^ though in certain cases courts have tended to reject similarly serious crimes 
of international consensus such as temporary detention, parental child abduction, sexual 
relations with a minor, wartime destruction of vegetation as a military tactic, and various 
types of environmental harm/^^
4.3. US Torture Victims Protection Act
As stated earlier, the ACTA only provides jurisdictional support for causes of action where 
an alien sues in violation of the law of nations. To cover U. S. residents or citizens who may 
be victims of human rights violations such as torture, the US Congress in 1992 passed the 
TVPA.^ "^^  With the passage of this Act, it means that tort causes of action are now available 
for any victims,^^  ^ including U. S. residents or citizens,^^  ^ to file action against torture or 
extrajudicial killing committed under the actual or apparent authority, or “color of law” of 
any foreign country.
It also means that the TVPA does not cover ordinary criminal activities or those that 
are not sanctioned with the actual or apparent authority of public officials. Thus, for example.
A sample of court cases for action in these areas, inter alia, are: Almog, et al. v Arab Bank, PLC 
471 F. Supp. 2d 257 (E.D.N.Y. January 29, 2007) (alleging aiding and abetting terrorists and terrorist 
organisations, providing banking and administrative services to terrorists organisations by defendant 
Arab Bank; court order for disclosure issued against the defendant on July 13, 2010 by U.S. District 
Court Judge Nina Gershon and, trial date not yet set at the time of writing); Sarei v Rio Tinto, PLC, 
487 F.3d 1193, 1201-1202 (9**^  Cir. April 12, 2007) (alleging compiicity in war crimes and crimes 
against humanity, violations of the United Nations Convention on the Law of the Sea (environmental 
harms), and racial discrimination by the defendant mining companies; the U.S. Court of Appeals for 
the Ninth Circuit on October 26, 2010 directed the parties to explore the possibility of mediation); 
Cabello v Fernandez-Larios, 402 F.3d 1148 (11th Cir. March 14, 2005) (alleging torture, crimes 
against humanity and extrajudicial killing by defendant Armando Fernandez Larios; charges upheld by 
the three-judge panel of the 11th U.S. Circuit Court of Appeals on March 14, 2005).
See generally, SOSA v Alvarez-Machain et al. (03-339) 542 U.S. 692 (2004), at 734-738; Vietnam 
Association for Victims of Agent Orange/Dioxin v Dow Chemical Co., 05-1953-cv, (2"  ^ Cir. February 
2008); Taveras v Tavera, 477 F.3d 767 (6*^  Cir. February 16, 2007); Cisneros v Aragon, 485 F.3d 
1226 (10th Cir. May 21, 2007); Flores v Southern Peru Copper Corp., 343 F.3d 140, (2d Cir. August 
29, 2003).
Torture Victim Protection Act, 1991, Pub. L. No. 102-256, 106 Stat.73. For a discussion on the 
legislative history, importance, statutory requirements and jurisdictional issues about TVPA, see 
Drinan, Robert & Kuo, Teresa (1993) “Putting the World's Oppressors on Trial: The Torture Victim 
Protection Act,” Hum. Rts Q., 15(3): pp. 605-624.
If the victim is unable to bring action for death or incapacitation, a member of the family or legal 
representative could do so on behalf of the victim (Torture Victim Protection Act, 1991, sec. 2(a)(2)).
Torture Victim Protection Act, 1991, sec. 2.
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a victim of private torture, kidnapping or murder may not have tort remedies under the Act, 
including victims of violations or abuses that occur incidentally or judicially sanctioned 
killing, except those that are deliberately carried out and without judicial authority/^^
Thus, the TVPA is a very restricted piece of legislation designed to deal with 
particular cases of official torture and extra-judicial killings. And, the Act only permits 
causes of action against foreign individuals, including military and civilian leaders, but not 
against foreign governments which may enjoy sovereign immunity, as under ATCA.^^  ^
Again, US citizens whose rights are violated or abused by US government officers or private 
U.S. citizens, acting or not, in concert with government officials have no cause of action 
under TVPA since such US victims already have a cause of action for violations or abuses of 
their constitutionally protected rights^^  ^or civil r i g h t s . I n  this respect, it is worth pointing 
out that TVPA was signed into law by former President George H. W. Bush, who put in a 
proviso or “presidential signing statement”^^  ^ that: “I must note that I am signing the bill 
based on my understanding that the Act does not permit suits for alleged human rights
Ibid, sec. 3(a).
U.S. Code 28, Ch. 97, §§ 1604 (“Immunity of a foreign state from jurisdiction”)-1605 (“General 
exceptions to the jurisdictional immunity of a foreign state”) (2006); U.S. Code 28, Ch. §1350 (“Alien’s 
action for tort”); see also Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), Pub. L. 104- 
132, §221 110 Stat. 1214, 1241 (Apr. 24, 1996).
See, Bivens v Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971), at 393, Per Mr Justice 
Brennan (“[Tjhe Fourth Amendment operates as a limitation upon the exercise of federal pow er.... It 
guarantees to citizens of the United States the absolute right to be free from unreasonable searches 
and seizures carried out by virtue of federal authority. And ‘where federally protected rights have been 
invaded, it has been the rule from the beginning that courts will be alert to adjust their remedies so as 
to grant the necessary relief.”')
See 42 U.S.C. Ch. 21, sub-Ch. 1 § 1983 (codified from Civil Rights Act of 1871, Rev.Stat. § 1979), 
("Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State. 
. . subjects, or causes to be subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other 
proper proceeding for redress."
“Presidential signing statements are pronouncements issued by the president at the time a 
congressional enactment is signed that, in addition to providing general commentary on the bills, 
identify provisions of the legislation with which the president has concerns and (1) provide the 
president’s interpretation of the language of the law, (2) announce constitutional limits on the 
implementation of some of its provisions, or (3) indicate directions to executive branch officials as to 
how to administer the new law in an acceptable manner Signing statements are official 
pronouncements by the president that are issued when he signs a bill into law.” (Cooper, Phillip 
(2005) “George W. Bush, Edgar Allan Poe, and the Use and Abuse of Presidential Signing 
Statements,” Pres. Stu. Q., 35(3): pp. 516-517.
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violations in the context of United States military operations abroad or law enforcement 
actions.... I do not believe it is the Congress’ intent that H.R.2092 should apply to United 
States Armed Forces or law enforcement ope r a t ions . . . .The  attachment of a presidential 
statement to the TVPA seems to put a restriction on the provisions of the Act, thereby 
limiting the remedies afforded by it to the victims.^^  ^ However, in all this restriction, there 
seem to be some real differences between the TVPA and ATCA. Section 4.4 below highlights 
these differences.
4.4. Distinguishing between ACTA and TVPA
Although, as stated earlier, the TVPA expands upon the ACTA by allowing US citizens to 
bring a cause of action for torture and extra-judicial killing, no other cases outside of these 
two offences are permitted by courts under the TVPA. This constitutes an obstacle in 
obtaining tort remedies by the victims. It means that victims of heinous crimes which are 
already recognised as of universal concern by the community of nations but who are unable 
to establish the grounds for the subject matter jurisdiction may concede and instead rely on 
the ACTA in order to seek redress for their victimhood.
Another difference is that the TVPA is statute barred for actions that are brought after 
10 years of the relevant violations or abuses,^ "^^  whereas the ATCA has no such statute of 
limitations. However, for ATCA, courts usually adopt a case-by-case approach, following the 
ten-year statute of limitations under the TVPA and even one-year limitations period. Thus,
Statement by President George [H. W.] Bush upon Signing H.R. 2092, 1992 U.S.C.C.A.N. 91 (Mar. 
12, 1992).
For critical analysis of ‘presidential signing statement,’ see Rice, Laurie (2010) “Statements of 
Power: Presidential Use of Statements of Administration Policy and Signing Statements in the 
Legislative Process,” Pres. Stu. Q., 40(4): pp. 686-707 (tracing the development of presidential 
justification for signing statements and compares their content to that of formal communications 
occurring earlier in the legislative process); Pfiffner, James (2009) “Presidential Signing Statements 
and Their Implications for Public Administration,” Public Adm. Rev. 69(2): pp. 249-255, (discussing 
the import of signing statements). Also, see generally, Cooper, Phillip (2002) By Order of the 
President: The Use and Abuse of Executive Direct Action (Lawrence: University Press of Kansas).
Torture Victim Protection Act, 1991, sec. 2(c).
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for example, in Estate o f Cabello v Fernandez-Larios^^^ the Federal District Court for the 
Southern District of Florida applied a ten-year statute of limitations under TVPA to the 
Cabello survivor's claims brought under ATCA/^^ Similarly, in Forti et al v Suarez- 
Mason,'^^  ^ a one-year statute of limitations was applied before the U.S. Circuit Court for the 
Northern District of Califomia.^^^ Recent cases tend to follow the ten-year limitations period. 
In Papa v United States^^^ for instance, the US Appeals Court emphasises that ATCA and the 
TVPA share the same ten-year statute of limitations.^^® Although there is a principle of there 
being no limitations period for the prosecution of most serious international crimes, such as 
war crimes and crimes against humanity, this principle is not universally accepted. For, 
instance, the US has not ratified any of the well-recognised international instruments 
prohibiting statutory limitations for serious crimes.Moreover,  in the domestic criminal 
justice system of many countries around the world, there are even statutory limitations for 
serious crimes, including murder and the cruel treatment of civilians.
The TVPA, as stated earlier, only creates a civil damages remedy against natural 
persons.^^  ^This means that, unlike ATCA, the statute does not apply to legal persons such as 
corporations. Underlining this point. Judge Korman, in Khulumani v Barclay National Bank 
T/ü/^^stated that:
157 F.Supp.2d 1345 (S.D.FIa.2001).785
Ibid. at 1363; aff’d, Cabello v Fernandez-Larios 402 F.3d 1148 (11th Cir. 2005), at 1173.
Forti et al v Suarez-Mason, 672 F. Supp. 1531 (N.D. Ca. 1987).
Ibid., at 1549.
281 F.3d 1004, 1012-13 (9th Cir.2002).
Ibid., at 1012. See also Doe v Islamic Salvation Front, 257 F.Supp.2d 115,119 (D.D.C.2003; Arce, 
eta/. V Garcia, 400 F.3d 1340 (11th Glr.2005).
E.g., Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes 
Against Humanity, (1970), 754 UNTS 73, Art. 1(a)(b); European Convention on the Non-Applicability 
of Statutory Limitations to Crimes Against Humanity and War Crimes, January 25, 1974, ETS 82, Art. 
1; Rome Statute of the ICC, Art. 29.
For a detailed discussion of these issues, see Schabas, William (2010) The International Criminal 
Court: A Commentary on the Rome Statute (Oxford: Oxford University Press), pp. 466-471.
Sec. 2(a)(1)(2), Torture Victim Protection Act, 1991.
504 F.3d 254 (2d Cir. 2007).
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Under the TVPA, the term ‘individual’ describes both those who can violate its proscriptions against 
torture, as well as those who can be victims of torture... [B]oth from context and common sense only 
natural persons can be the ‘individual’ victims of acts that inflict ‘severe pain and suffering.’ Because 
the TVPA uses same term ‘individual’ to identify offenders, the definition of ‘individual’ within the 
statute appears to refer to a human being, suggesting that only natural persons can violate the Act.
Furthermore, any claimant bringing a cause of action under the TVPA is required to have 
exhausted domestic remedies in the country where the act has occurred, otherwise courts will 
dismiss such action “if the claimant has not exhausted adequate and available remedies in the 
place in which the conduct giving rise to the claim occurred.”^^  ^Another striking contrast is 
that the ATCA is silent on the exhaustion requirement and the US courts have held that such 
requirement does not apply to the ATCA.^^  ^For instance, the Ninth Circuit, on a re-hearing 
en banc (“by the full court”) of Sarei v Rio Tinto, PLC,^^^ held that the Supreme Court’s Sosa 
decision “directed ... [that] exhaustion of local remedies should 'certainly' be considered in 
the 'appropriate case' for claims brought under the AT[CA].”^^ ^
To recap, apart from the US ATCA- and TVPA-like jurisdictions for claims 
concerning human rights law and humanitarian norms violations, there are other US federal 
statutes that have been enacted to deal with cases involving foreign elements as well. These 
include the Racketeer Influenced and Corrupt Organizations Act 1970 already mentioned in
Ibid. at 323-24 (Korman, J., concurring in part and dissenting in part); accord Mujica v Occidental 
Petroleum Corp., 381 F. Supp. 2d 1164 C.D. Cal. 2005), at 1176 (holding that corporations are not 
“individuals” under the TVPA); cf. 1 U.S.C. Ch. 1. (Rule of Constructions), § 1 (“In determining the 
meaning of any Act of Congress, unless context indicates otherwise ... the word[ ] ‘person’ ... 
include[s] corporations ... as well as individuals.”)
Torture Victim Protection Act 1991, sec. 2(b).
See Sarei v Rio Tinto, PLC, 487 F.3d 1193, (9‘^  Cir. April 12, 2007), at 1213-1223; Jean v 
Dorelien, 431 F.3d 776, (11th Cir. December 1, 2005), at 781.
487 F.3d 1193 (9th Cir. 2007), rehearing en banc granted, 499 F.3d 923 (9th Cir. 2007), remanded 
to district court by Sarei v Rio Tinto, PLC, 550 F.3d 822 (9th Cir. 2008).
Sarei v Rio Tinto, PLC, 550 F°3d 822 (9th Cir. 2008) at 824 (quoting Sosa v. Alvarez-Machain, 542 
U.S. 692 at 733 fn. 21 (2004)). For an overview of the relationship between ACTA and TVPA, see 
Apostolova, Ekaterina (2010) “The Relationship between the Alien Tort Statute and the Torture Victim 
Protection Act,” Berkeley J. Int’l L., 28(2): pp. 640-652.
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3.7.1/®® the AntiTerrorism Act 1991 (ATA)/®  ^ the Copyright Act 1976/®  ^ the Lanham 
Trade-Mark Act 1946/®  ^ the Securities Exchange Act of 1934/®"^  the Foreign Sovereign 
Immunities Act (FSIA) 1976/®  ^ and the Act to Prevent Pollution from Ships (APPS) 33 
U.S.C. §§1905-1915.^®^
However, in all the cases involving foreign elaimants applying for a claim against 
foreign defendants for violations occurring in a foreign country in the US, there is a potential 
risk of the action being dismissed based on the forum non conveniens prineiple. Thus for, 
example, the US court applies a forum non conveniens analysis to decide whether there is an 
adequate alternative forum to try the matter in another jurisdiction or country and, if so which
For the application of this Act, see Liquidation Com'n of Banco Intercontinental, S.A. v Renta, 530
F.3d 1339 (11th Cir. 2008) (applying RICO to Florida businessman's wrongful diversion of funds from 
bank in the Dominican Republic; although the effects of the diversion were felt predominantly in the 
Dominican Republic, a significant amount of the conduct in furtherance of the RICO scheme occurred 
in the United States, and among the primary goals of the scheme was the enrichment of an American 
entity owned by the Florida businessman).
For the application of this Act, see e.g., Bolm v Holy Land Foundation for Relief and Development, 
549 F.3d 685, Nos. 05-1815, 05-1822, 05-1816, 05-1821, 2008 WL 5071758 (7th Cir. 2008) (applying 
AT A to domestic organization that donated money to second domestic organisation that provided 
material support to terrorist group that targeted U.S. citizens abroad).
For the application of this Act, see e.g., Litecubes, LLC v Northern Light Products, Inc., 523 F.3d 
1353 (Fed. Cir. 2008), cert, denied, GlowProducts.com v Litecubes, LLC, 129 S.Ct. 578 (U.S. 2008) 
(Copyright Act applied when alleged infringer sold copyrighted work from Canada to customers in 
United States and then shipped that work to United States buyers).
For the application of this Act, see American Rice, Inc. v Producers Rice Mill, Inc., 518 F.3d 321 
(5th Cir. 2008), reh'g and reh'g en banc denied, 277 Fed. App'x 525 (5th Cir. 2008) (holding that the 
Lanham Act applied to Arkansas corporation's Saudi Arabia sale of a product infringing on Delaware 
corporation's trade mark).
For the application of this Act, see e.g., Morrison v National Australia Bank Ltd., 547 F.3d 167 (2d 
Cir. 2008) (finding lack of subject matter jurisdiction over putative class action brought under 
Securities Exchange Act by foreign investors against Australian banking corporation, alleging 
securities fraud as to foreign transactions; purported fraudulent statements at issue emanated from 
corporate headquarters in Australia, statements lacked any effect upon United States, and attenuated 
chain of causation existed between corporation's actions and statements that reached investors).
For the application of this Act, see e.g., OBryan v Holy See, 549 F.3d 431 (withdrawn from bound 
volume) 2008 WL 4964143 (6th Cir. Nov. 24, 2008) (class action against the Floly See brought by 
alleged victims of sexual abuse by Roman Catholic clergy; holding that: Holy See was foreign state 
within meaning of FSIA: commercial activity exception to immunity under FSIA did not apply; tortious 
act exception to FSIA immunity did not apply to negligence claims against Holy See, but did apply to 
claims arising from supervision of allegedly abusive priests by archbishops, bishops, and other Holy 
See personnel in the United States; and discretionary function exception to the tortious act exception 
to FSIA immunity did not apply to preclude supervisory claims).
For the application of this Act, see e.g. United States vJho, 534 F.3d 398 (5th Cir. 2008) (applying 
APPS Act to foreign ship whose captain failed to keep accurate oil record book and dumped oil 
contaminated bilge waste in Gulf of Mexico).
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forum will best serve the interests of the parties and the public in general/®^ In Gulf Oil Corp. 
V Gilbert, the Court stated that the forum non conveniens doctrine “can never apply if there 
is absence of jurisdiction,” ®^® and that the doctrine “presupposes at least two forums in which 
the defendant is amenable to process.”^^®
While US courts are first required to establish the existence of jurisdiction before they 
could determine the merits of a case,^ ^  ^ more recently in Sinochem International Co. Ltd., v 
Malaysia International Shipping Corp.,^^  ^ the US Supreme Court held that federal district 
courts are not required to first establish their own jurisdiction before dismissing a suit on 
forum non conveniens g rounds / Th i s  suggests inconsistency in the application of the 
statutes.
Hoffman, Paul (2005) “Corporate Accountability Under the U.S. Alien Tort Claims Act,” in Karen 
Ballentine, Heiko Nitzschke (eds.) Profiting From Peace: Managing the Resource Dimension of Civil 
War (Boulder, Co.; London: Lynne Rienner), pp. 407-408.
®°®330 U.S: 501 (1947).
330 U.S: 501 (1947), at 504.
330 U.S: 501 (1947), at 506-507. See also Koster v (American) Lumbermens Mutual Casualty Co.,
330 U.S. 518 (1947), at 531-532 (endorsing a presumption in favour of the claimants’ choice of forum, 
mandating that it be disturbed only rarely and in compelling circumstances); Piper Aircraft Co. v 
Reyno, 454 U.S. 235, 241 fn.6 (1982) (elaborating on this balancing test in the context of international 
disputes). For other benchmark cases, see e.g.. Banco Nacional de Cuba v Sabbatino, 76 U.S. 398, 
416 (1964); Tel-Oren v Libyan Arab Republic, 726 F.2d 774, 823-827 (D.C. Cir. 1984); Roe v Unocal, 
70 F. Supp. 2d 1073, 1076-1078 (C.D. Cal. 1999); Sarei v Rio Tinto, PLC 221 F.Supp.2d 1116, 1209 
(C.D. Cal. 2002) and Sarei v Rio Tinto PLC en banc, (9th Cir. Dec. 16, 2008).
Steel Co. V Citizens for a Better Env't, 523 U.S. 83 at 101(1998) ("Hypothetical jurisdiction
produces nothing more than a hypothetical judgment which comes to the same thing as an advisory 
opinion, disapproved by this Court from the beginning.” See also Ruhrgas AG v Marathon Oil Co., 526 
U.S. 574 (1999) (ruling that this principle applied equally to subject matter as well as personal 
Nrisdiction).
549 U.S. 422,127 S.Ct.1184 (2007).
549 U.S. 422,127 S.Ct. 1184 (2007) at 1193-1194 ("We therefore need not decide whether a court 
conditioning a forum non conveniens dismissal on the waiver of jurisdictional or limitations defenses in 
the foreign forum must first determine its own authority to adjudicate the case"). For a discussion of 
this case, see Hill, Stanton (2008) “Towards Global Convenience, Fairness, and Judicial Economy: 
An Argument in Support of Conditional Forum non Conveniens Dismissals Before Determining 
Jurisdiction in United States Federal District Courts,” Vand. J. Transnat'l L., 41(4); pp. 1177-1210; 
Viavant Nathan (2008) “Sinochem International Co. v Malaysia International Shipping Corp.: The 
United States Supreme Court Puts Forum Non Conveniens First,” Tul. J. Int'l & Comp. L., 16(2); pp. 
557-574. Yet also see, Malaysia Int'l Shipping Corp. v Sinochem Int'l Co. Ltd 436 F.3d 349 (3d Cir. 
2006), reversed 127 S.Ct. 1184 (U.S. 2007) (the court held that, although forum non conveniens is a 
non-merits ground for dismissal, the court could not dismiss the case on forum non conveniens 
grounds unless and until it determined definitively that it had both subject matter and in personam 
jurisdiction).
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To sum up, it is evident that the US legal system exercises universal jurisdiction over 
serious violations of human rights, permitting claimants to seek damages against their 
perpetrators. In a recent decision of the US Supreme Court in Samantar v Y o u s u f ,brought 
under ATCA and TVPA in the US, by respondents who alleged persecution by the Somali 
government during the 1980s, it was held that the US Foreign Sovereign Immunities Act of 
1976 (FSIA) did not govern the petitioner (the former Prime Minister and Defence Minister 
of Somalia)’s claim of immunity from civil suits and the case was remanded to federal 
district for determination as to “[w]hether [the] petitioner may be entitled to immunity under 
the common law, and whether he may have other valid defenses to the grave charges against
Of course, the legal systems of other countries, as stated earlier, similarly authorise 
their courts to exercise universal civil jurisdictions over violations of international crimes. 
For instance the Italian Supreme Court, in Ferrini v G e rm a n y ,held that Italian courts have 
jurisdiction to provide tort remedies for certain individuals used as slave labour in Germany 
during World II. Similarly in Perfecture o f Voiotia v G e r m a n y the Greek Supreme Court 
ordered Germany to pay compensation for the atrocities committed by German troops when it 
occupied a Greek village in 1940. Also, in the decision by the Australian Federal Court in 
Habib v Commonwealth o f Australia^^^ it was held that the claimant who alleged abuses 
during various periods of detention and a subsequent transfer to the Guantanamo Bay facility 
in Cuba could bring his claim in the Australian courts.^
814 No. 08-1555, (Slip Opinion), (US Supreme Court) 1 June 2010.
at 20.
128 ILR 658 (2006); cf. Germany v Italy, No. 2008/44, Application of Germany filed on December 
23, 2008, available at http://www.icj-cij.org/clocket/files/143/14925.pdf Accessed 18 December 2010) 
and Germany v Italy No. 143 ICJ, Case Concerning Jurisdictional Immunities of the State, filed on 29 
April 2009, available at http://www.icj-cij.org/docket/files/143/15127.pdf.
Case No. 11/2000. Areios Pagos (Hellenic Supreme Court), May 4, 2000.
®^®[2010] FCAFC 12.
For scholarly analysis of this decision of the Ferdal Court of Australia, see Batros, Ben (2010) 
“Accountability for Torture Abroad and the Limits of the Act of State Doctrine,” J. Int'l Grim. Just. 8(4): 
pp. 1153-1169.
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Focusing on the applicability of the two US statutes, i.e. ATCA and TVPA, 
permitting civil sanctions against violators of international law, it could be argued that tort 
action against those who have committed international crimes, that is, those as the Filàrtiga 
court puts it, “hostis humani generis—enemies of all h umanki nd ,o f fe r s  a potential 
solution to the difficulties associated with international criminal law enforcement, 
particularly in the case of criminal litigation under the ICC, as addressed earlier in 3.6, to 
deter future perpetrators of human rights a b u s e s . B u t  there are some limitations which cast 
doubt on the potential use of this route as a civil means of accountability and redress. Section 
4.5 deliberates on these limitations.
4.5. Limitations of International Civil Litigation
On the issue of allowing international civil adjudication of the violations of human rights 
norms that have occurred in the territory of other countries, there are issues of practicality in 
terms of whether or not the claimants would have the capability of travelling fi"om the 
countries where violence and wide-scale abuses of human rights have taken place to the 
forum of litigation in order to gain personam jurisdiction over the defendant. Secondly, there 
is also the problem of translating pertinent documents to be presented as evidence, which 
may be written in a different language than the one understood by the court. Evidence- 
gathering may also pose a problem for the prosecutors who may have to rely, in most cases, 
on sworn affidavits in support of the evidence before the judges.
In this respect, to what extent would judges be prepared to accept such affidavits as 
the grounds to base their judgement on against the defendants? Also, the question of forum 
non conveniens may have to be overcome; so too, the cost aspect in terms of finding legal
Filàrtiga V Pena-lrala, 630 F.2d 876 (2"" Cir. June 30, 1980), at 966.
For a discussion on the beneficial use of tort law as a complement or substitute to international 
criminal law enforcement, see Murphy, John (1999) “Civil Liability for the Commission of International 
Crimes as an Alternative to Criminal Prosecution,” Harv. Hum. Rts. J., 12(1); pp. 1-56.
2 4 0
representatives abroad is another hurdle. In addition, there is the question of the 
unrecoverable costs of the proceedings, including the potential public disquiet that may ensue 
if it is seen that public funds are being expended to cover proceedings involving foreigners 
over an incident that has occurred outside of their territory.
Apart from the above highlighted array of procedural and substantive barriers the 
claimants may have to overcome in order to obtain civil remedies in the US courts, there is a 
question mark over the nature of the justice outcome being promoted by the courts’ 
application of civil universal trials. First, it is pertinent to state that there are differences and 
similarities between civil and criminal trials not only in terms of their operation, system of 
rules and the degree of proof required, but also the ends that are achieved in practice.^^  ^On 
the differences for example, it is said that criminal trials aim to protect the defendant against 
the state, whereas civil trials serve to resolve which of two private litigants is entitled to the 
control of assets in a dispute.^^^
In regard to similarities however, civil trials are comparable to criminal trials in most 
criminal law systems in the sense that the process involved requires two opposed parties or
For detail discussion on the practicality problems relating to claimants’ cause of action under ACTA 
and TVPA, see e.g., Simon, Jean-Marie (1988) Guatemala: Eternal Spring, Eternal Tyranny (New 
York: Norton); Steinhardt, Ralph (1995) “Fulfilling the Promise of Filàrtiga-. Litigating Human Rights 
Claims against the Estate of Ferdinand Marcos,” Yale J. Int’l L , 20(1); pp. 65-104. Also see 
Bassiouni,Cherif (2006) “International Recognition of Victims’ Rights,” Hum. Rts. L. Rev., 6(2); p. 239 
(noting that “the likelihood of attaining full satisfaction from the defendant is minimal; unless the 
defendant has significant assets in the jurisdiction or his State of nationality is willing to enforce the 
judgement, the victim is likely to receive virtually no compensation. ATCA cases illustrate that 
domestic remedies in a third State can be complicated due to the lack of effective inter-State 
mechanisms for the recognition of foreign judgements”); Hoffman, Paul (2005) “Corporate 
Accountability Under the U.S. Alien Tort Claims Act,” in Karen Ballentine, Heiko Nitzschke (eds.) 
Profiting From Peace: Managing the Resource Dimension of Civil War (Boulder, Co.; London: Lynne 
Rienner), p. 408 (highlights the same point about jurisdictional obstacle, the subject matter of the case 
and the fact that the violations must relate to a specific customary international law.)
Schwartz, Murray (1983) “The Zeal of the Civil Advocate,” Law & Soc. Inquiry, 8(3): p. 548 (“That 
criminal trials are significantly different from civil ones in philosophy, procedure, sanction, and role of 
lawyers needs little exposition.”)
Luban, David (1988) Lawyers and Justice: An Ethical Study (Princeton: Princeton University 
Press), pp. 59-60; Luban, David (1983) “The Adversary System Excuse,” in David Luban (ed.) The 
Good lawyer: Lawyers' Roles and Lawyers' Ethics (Totowa, N.J.: Rowman & Allanheld), pp. 91-92. 
For further insights into the differences between civil and criminal trials, see generally Daly, Mary 
(1999) “Some Thoughts on the Differences in Criminal Trials in the Civil and Common Law Legal 
Systems,” J. Inst, for Study Legal Ethics, 2: pp. 65-74.
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their representatives to argue their case, thereby excluding many other parties, including the 
community members who may have direct connection with the case, who may want to 
participate and become parties to the case/^^ Secondly, the approach of civil trials in 
redressing past violations does not necessarily serve the needs of restoration, which may be 
required in securing a stable environment for building a democratic future in the aftermath of 
an armed conflict. Thirdly, civil trials presuppose the existence of entitlements for the victims 
and this is based on the concept of corrective justice.^^®
Corrective justice may be explained as a form of justice that requires individuals who 
have committed a crime against the victims without justification, to repair the damage caused 
by the crime, with a view to correcting the crime perpetrators on the one hand, and preventing 
them, on the other, from going back to the previous criminal activity. This may be 
illustrated by the example of a doctor who negligently gives advice about, say, contraceptives 
to a patient where this advice has a negative impact on the well-being of the patient who has 
relied on it. In this instance, corrective justice requires a remedy in the form of compensation 
for pain, suffering and any discomfort caused to the patient.
As mentioned above, civil trials are based on the concept of corrective justice and 
hence they operate in relation to the transactions between individuals. Arguably, by making 
use of compensatory damages, civil trials may, in one sense, achieve some form of justice for 
the victims of violence and wide-spread human rights abuses, thereby correcting the
Schwartz, Murray (1983) “The Zeal of the Civil Advocate,” Law & Soc. Inquiry, 8(3): p. 556 (“Civil 
and criminal trial lawyers operate on behalf of clients in adjudicatory systems that in apparent form 
and structure are similar.”)
See Llewellyn, Jennifer (2000) “Just Amnesty and Private International Law,” in Craig Scott (ed.) 
Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights 
(Oxford: Hart), p. 580.
^^Lucy, William (2007) Philosophy of Private Law (Oxford; New York: Oxford University Press), p. 
257 (“Corrective justice relation is conceived as a duty to repair between a party wronged and the 
party responsible for that wrong. It ... arises as a result of some significant wrongdoing by one to 
another... [and] must therefore presuppose or actually provide a catalogue of wrongs by reference to 
which that duty arises. It must also specify why it is objectionable to allow such wrongs to go 
uncorrected.”) See also, Weinrib, Ernest (1995) The Idea of Private Law (Cambridge, Mass: Harvard 
University Press), pp. 56-83 (discussing corrective justice as presupposing the existence of 
entitlements, and examining this from the standpoint of Aristotle’s exposition. Kelson’s critique, 
Kantian’s right and finally, of their convergence).
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imbalance created through the perpetrators’ b eh av io u rH o w ev er, justice, as Llewellyn 
points out, “requires reintegration, rather than isolation.”^^ ®And, since the focus of civil trials 
is meant to be the transferring of material things from the perpetrators to the victims as a way 
of correcting the imbalance created by the perpetrators’ violence, such an approach, as 
mentioned above, is oblivious of restoring the relationship between perpetrators and victims 
advocated by a truth commission based on the restorative ideals embodying it.
Also, under civil trials, the only consideration that is relevant in an attempt at 
providing justice for the victims is the fact that there is an element of relationship that 
subsists between the perpetrator and the victim only -  a sort of doctor-patient, lawyer-client 
or buyer-seller relationship. In this sense, unlike a truth commission’s processes, civil trials 
do not take into consideration the overall welfare of the larger community such as the family, 
friends and other people who may be affected by the violations and abuses that have been 
meted out to the victims. Therefore, the restorative potential of civil trials is diminished by 
their lack of consideration for the overall welfare or good of the wider community where the 
victims belong. Hence, the considered view is that the solution a civil trial may provide in 
redressing past human rights violations to bring closure for the victims, “cannot,” in the 
words of Llewellyn while talking in the context of the corrective justice, “achieve restoration 
of relationship—because it is assumed that all harm can be rectified through monetary 
rewards.”^^®
Fletcher, George (2000) Rethinking Criminal Law (Oxford; New York: Oxford University Press), pp. 
408-420 (discussing the nature of punishment and the justice outcome in terms of (a) deterrence, (b) 
reform and (c) rehabilitation).
Llewellyn, Jennifer (2000) “Just Amnesty and Private International Law,” in Craig Scott (ed.) 
Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights 
(Oxford: Hart), pp. 580-581.
Llewellyn, Jennifer (2000) “Just Amnesty and Private International Law,” in Craig Scott (ed.) 
Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights 
(Oxford: Hart), p. 580.
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Chapter 5
The Truth Commission’s Shortcomings
5.1 Introduction
In chapter 4, the thesis discussed civil trial, focusing on two pieces of US legislation, ATCA 
and TVPA that offer victims of human rights violations a US federal cause of action against 
their perpetrators in US courts for civil damages. Despite the potential value of tort remedies 
available under these statutes, it argued that civil trial as whole might not provide satisfaction 
to the victims in terms of healing their wounds or facilitating reconciliation in their 
communities. Considering the alternative solution offered by truth commissions, the chapter 
concluded that, though recovery of damages could provide pecuniary benefits for the victims, 
since the civil trial approach was based on corrective justice, the truth commission’s use of 
restorative justice tools might potentially heal the wounds and, facilitate reconciliation among 
divided communities, thereby creating the sort of therapeutic closure many victims often 
sought in the vindication of their victimhood.
Placed against criminal prosecution (e.g. by the ICC), and civil litigation (e.g., 
through ATCA or TVPA), the thrust of discussion so far, from chapters 1-4, has centred on 
the potential benefits of the truth commission (encompassing the SLTRC, of course) as an 
effective mechanism of accountability and redress for past widespread human right abuses 
and other social conflicts in the aftermath of armed conflict or authoritarian rule. Pertaining 
to these benefits, the reality, however, is not nearly as promising.
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Critics have long been troubled, for instance, by the common claim that a truth 
commission aids victims of political violence in a therapeutic process of recovery. In this 
respect, Hamber has analysed the psychological implications of giving testimony during the 
South Africa Truth and Reconciliation Commission’s public hearings and, in his observation 
he noted that due to the absence of proper follow-up procedure, “many victims have 
described feelings of initial relief following the hearings and then weeks or months later, 
feelings of despondency and re-emergence of trauma.”^^  ^ Other commentators have also 
charged that a truth commission’s adoption of restorative justice tools encompassing a wide 
array of alternative dispute resolution practices, including various forms of mediation, 
confuses justice with therapy and therefore undermines any effort to assign responsibility for 
past abuses.
In fact, Leebaw points out that a truth commission can obfuscate transition 
compromises by legitimising denials and providing justifications for past atrocities, thereby 
foreclosing the avenues for further social and political change. However, she also concedes 
that a truth commission can “play a critical role in exposing the limitations of justice, 
reconciliation, and democratic reform in a transitional context”^^  ^ in terms of giving a 
comprehensive exposure of what happened, how, why and what the sources of responsibility 
are. The exposure Leebaw refers to may not be so much about revealing new information 
because, in most cases, the information is already known and in the open. More than this, 
however, there may be the therapeutic value of exposure or truth-telling for an individual 
who has lived through the traumatic period. Based on this, such an exposure can be
Hamber, Brandon (1998) “The Burdens of Truth: An Evaluation of the Psychological Support 
Services and Initiatives Undertaken by the South African Truth and Reconciliation Commission,” Am. 
Imago 55(1), p. 19.
For example, see Roth, Kenneth & DesForges, Alison (2002) “Justice or Therapy?” B. Rev., 2 7 (3 -  
4): Summer 2002, no pagination.
®  ^Leebaw, Bronwyn (2009) “The Politics of Judging the Past: South Africa’s Truth and Reconciliation 
Commission,” Manfred Berg, Bernd Schaefer (eds.) Historical Justice in International Perspective: 
How Societies are trying to Right the Wrongs of the Past (Washington, D.C.: German Historical 
Institute; Cambridge; New York: Cambridge University Press), pp.269-270.
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empowering and cathartic/^^ As Weschler remarks, in the context of a stunning account of 
torture and its aftermath in Brazil and Uruguay:
One of the things that is remarkable about the stories of both Brazil and Uruguay is the way in which, 
to a large degree, the rehabilitation of the tortured societies, to the extent it has occurred, was 
accomplished by the torture victims themselves. These victims—hollowed-out, bumt-out shells—came 
alive once again by testifying to the truth of their own experiences. And that truth, to a degree, has set 
both themselves and their societies ffee.^ ^^
Notwithstanding the potential benefits of a truth commission, reinforced by Wesehler’s 
remark above, there are some limitations to its potentialities. “Perfect candour,” writes a 
psyehological novelist, George Meredith in Rhoda Fleming^^^ “ean do more for us than a 
dark disguise.”^^  ^ This suggests that, in spite of its multiple potential benefits that have all 
along been highlighted in the preeeding chapters, the study of a truth eommission demands a 
thorough examination of its limitations in relation to the methodology and the types of 
violations it seeks to uncover and disclose. Seetions 5.2 to 5.10 below sequentially discuss 
the major drawbacks of truth commissions. As indicated in Chapter 1, speeial attention is 
given to how a truth commission views the issues around gender imbalance. So, eompared to 
all the sections in this chapter, these issues are treated in more elaborate detail in section 5.7.
^  For more discussion of this issue, see generally Goldstone, Richard (1995) “Exposing Human 
Rights Abuses: A Help or Hindrance to Reconciliation,” Hastings Const. L.Q., 22(3); pp. 607-622; 
Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after Genocide and 
Mass Violence (Boston: Beacon Press); Kiss, Elizabeth (2000) “Moral Ambition Within and Beyond 
Political Constraints: Reflections on Restorative Justice,” Robert Rothberg and Dennis Thompson 
(eds.) Truth v. Justice: The Morality of Truth Commissions. (Princeton: Princeton University Press), 
pp. 68-99; Chapman, Audrey (2001) “Truth Commissions as Instruments of Forgiveness and 
Reconciliation,” in R. G. Helmick and R. L. Peterson (eds.) Forgiveness and Reconciliation: Religion, 
Public Policy, and Conflict Transformation (Philadelphia, PA: Templeton Foundation Press), pp. 247- 
268.
Weschler, Lawrence (1990) A Miracle, A Universe: Settling Accounts with Torturers (New York: 
Pantheon Books), p. 246.
(London: Chapman & Hall, 1894).
Bk. I, Ch. VI (un-paginated), online copy available to read at: 
http://www.readbookonline.net/read/18806/54478/ accessed 23/11/2010.
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5.2 Reliance on Memoirs and Reminiscences
A truth commission relies heavily on memoirs and reminiscences produced by the deponents 
instead of hard evidence in the investigation of the patterns of human abuses and other 
atrocities. This approach is regarded as an end in itself and a means to establishing past facts 
and acknowledging past wrongs. As a philosopher and historian, Foucault argues, memory is 
“a very important factor in struggle... if one controls people’s memory, one controls their 
dynamism.”^^  ^ In the same vein, Grainge notes that “[mjemory... is... a political force, a 
form of subjugated knowledge that can function as a site of potential opposition and 
resistance, but that is also vulnerable to containment and ‘reprogramming.’”^^®
This means that memory ean play an important part in establishing the accounts of past 
atrocities. But a truth commission as a body existing for a limited period, eannot bring about 
the optimum outcome, with no verified investigation system or methods from a prior, similar 
situation to us as a reference point. In fact, the recovery of an actual event eould be hindered 
if witnesses had already committed themselves to hearsay. Williams reminds that “the telling 
of myths [i]s a matter of what suited an audience, while telling the truth is not: truth is not 
audience-relative,” [adding], “history cannot be a mere chronicle, the barking out of unrelated 
truths, and if making sense of any substantial part of the past relies on rhetorical powers, 
truthfulness may seem to be doing less for us than we hoped.” "^^®
Again, Michelle Parlevliet observes that truth is a eentral concept in the description of 
human epistemic, cognitive and practical habits and is not subjective but definite, uniform 
and absolute. According to Parlevliet, “the debate on ‘knowing the truth’ becomes devoid of 
relativism, when faced with the physical and emotional impact of violence in individual
Foucault, Michel (1975) “Interview: Film and Popular Memory,” Radical Philos., Summer 1975, 
issue 11, p. 28.
Grainge, Paul (2003). “Introduction: Memory and Popular Film,” in Paul Grainge (ed.) Memory and 
Popular Film (Manchester: Manchester University Press), p. 2.
Williams, Bernard (2002) Truth & Truthfulness: An Essay in Genealogy. (Princeton, N.J.: Princeton 
University Press), p. 342.
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cases. [Hence] Conceptualisation of truth should be pursed that takes the fundamental 
importance of truth into account and the one which claims to be absolute.” '^^ ^
Under a truth commission, when deponents give contested versions of events based on 
their memory recollection rather than on the real events, the outcome of such a process could 
be considered as biased and one-sided. In this connection, Boraine notes, with respect to 
South Africa’s TRC where witnesses recounted past events from memory, that: “A number of 
individuals, through their lawyers, took the TRC to court, in the main protesting against the 
lack of due process. ... The TRC was not only bom in controversy, with very powerful 
constituencies opposed to it at its very inception, but that opposition continued till the end of 
its operation.” '^^ ^
In the first place, deponents are often put in a prominent position during the tmth 
commission’s public hearing, with all eyes concentrated on them, which some may find 
extremely disconcerting. Taking into account the long delays that often occur before a tmth 
commission is set up after the end of armed conflict or repressive mle, it appears that without 
the introduction of an element of reconstmction, lapse of memory alone could account for 
considerable inaccuracy, especially when human memory is very short, and more so, that 
people tend to forget what they want to forget. '^^ ^
Although oral sources may contribute to historical knowledge because they convey the 
narrators’ own interpretations of events in the form of “hearsay, opinion, value judgements, 
belief, even error,” '^^ '^  their presumptive credibility is lowered by the fact that human memory
Parlevliet, Michelle (1998) "Considering Truth: Dealing with a Legacy of Gross Human Rights 
Violations," Netherlands Q. Hum. Rts, 16(2); p. 148.
Boraine, Alex (2000) “Truth and Reconciliation in South Africa,” in Robert Rotberg and Dennis 
Thompson (eds.) Truth v. Justice: The Morality of Truth Commissions (Princeton: Princeton University 
Press), pp. 153-154.
Eggleston, Richard (1975) “What is Wrong with Adversary System,” Aust. L  J., Vol. 9, July 1975, 
pp. 432.
Portelli, Alessandro (1985) “Oral Testimony, the Law and the Making of History: the ‘April 7’ 
Murder Trial,” His. Workshop, 20(1): p 18; See also Laub, Dori (1992) “An Event without a Witness: 
Truth, Testimony and Survival,” in Shoshana Felman and Dori Laub (eds.) Testimony: Crises of 
Witnessing in Literature, Psychoanalysis, and History (New York; London: Routledge), pp. 59-63;
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is never a collection of fixed, stored data that can be downloaded or aecumulated for later 
use. An Italian scholar of oral history, Alessandro Portelli reminds that oral sources are just 
oral sources and they should not be overvalued, since subjectivity is the bane of oral 
narrative. For Portelli, “subjective information, factual information, and intermediate forms 
[must] be kept distinct and recognized each for its appropriate cognitive status.” '^^  ^ Indeed, 
social conditions determine what is remembered and how these events are recalled. Also, 
personal interests shape individual as well as collective memory, and memory therefore, 
amounts to a contingent social construction. A history concerned with establishing factual 
events is to be distinguished from the interpretation of these events.^ "^  ^ As a British-Dutch 
writer and academic, Ian Buruma has noted, “[m]emory is not the same as history and 
memorialising is different from writing history.” "^^  ^ Buruma believes that if memorialising 
and writing history are equated, the distinction between falsehood and truth is lost: “[T]ruth 
is not just a point of view. There are facts which are not made up but real. And to pretend 
there is no difference between fact and fiction or that all writing is a fiction is to paralyze our 
capacity to distinguish truth from falsehood.”
Lowenthal, David (1985) The Past is a Foreign Country (Cambridge: Cambridge University Press), 
pp. 200-201; Portelli Alessandro (1981) "The Peculiarities of Oral History," His. Workshop 12(1); p 
100.
Portelli, Alessandro (1985) “Oral Testimony, the Law and the Making of History: the ‘April 7’ 
Murder Trial,” His. Workshop, 20(1): p 18. For the same observation in the context of South African 
Truth and Reconciliation Commission, see Du Pisani, Jacobus & Kim, Kwang-Su (2004) “Establishing 
the Truth about the Apartheid Past: Historians and the South African Truth and Reconciliation 
Commission,” African Stud. Q., 8(1); p 88 (noting that while “[tjhere must be an appreciation of the 
value of oral testimony and personal narratives for the historian’s craft, but in the same way as written 
records, this data must be carefully assessed through a process of historical criticism. Fact must be 
separated from fiction and a truthful account of events must be secured by situating the facts in the 
larger historical context. Such an account requires appropriate professional methodologies and 
expertise.”)
See Adam, Heribert & Adam, Kanya (2001) “The Politics of Memory in Divided Societies,” in 
Wilmot James and Linda van de Vijve (eds.) After the TRC: Refiections on Truth and Reconciliation in 
South Africa (Athens: Ohio University Press), p. 32.
Buruma, Ian (1999) “The Joys and Perils of Victimhood,” New York Rev. Books, 46(6); p. 9.
Ibid.,
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It is instructive that human memory is imperfect and frail and so is not an absolutely 
foolproof method for the identification of historical fact and truth determinations.^^^ For 
instance, people interpret events according to their own personal understanding. While 
memoirs and reminiscences can be valuable sources of information in aiding investigation, as 
Chapman points out, memories “are likely to be influenced by a variety of interpretative 
factors, including community, cultural, or traditional myths, (folk-lore, tales, proverbs, 
religious beliefs and practices) and personal fantasies,”^^  ^and invariably, these may perhaps 
make them less dependable and trustworthy through a process known as interference.^^^ 
Indeed, a vast amount of information stored in an adult human memory, including 
information about one’s life history, and specific episodic memories relating to recent and 
possibly not so recent events is subject to interference. Interference results from partial 
overwriting of memory representations, such that the human’s ability to activate and maintain 
memory representations is severely limited. In the face of interference or distraction, people 
can only hold small amounts of information immediately accessible at the same time. Any 
information about past events is subject to being over-written by subsequent information.
Bracey, Christopher (2000) "Truth and Legitimacy in the American Criminal Process," J. Crim. L. & 
Criminology, 90(2); p. 697.
Chapman, Audrey & Ball, Patrick (2001) “The Truth of Truth Commissions; Comparative Lessons 
from Haiti, South Africa, and Guatemala,” Hum. Rts. Q., 23(1): pp. 5-6.
The phenomenon of interference is based on the theory of forgetting whereby when memory of 
past experience is not activated for days or months, forgetting tends to occur. This theory is anchored 
in what are called retroactive and proactive inhibition. In retroactive inhibition, new learning interferes 
with retention of the old; in proactive inhibition, old memories interfere with the retention of new ones. 
("Memory." Encyclopaedia Britannica from Encyclopædia Britannica 2006 Ultimate Reference Suite 
DVD). See also Oberauer, Klaus & Lange, Elke (2008) “Interference in Verbal Working Memory: 
Distinguishing Similarity-based Confusion, Feature Overwriting, and Feature Migration,” J. Mem. 
Lang., 58(3) p. 731 explaining that that the term interference refers to a series of mechanisms by 
which human representations of events get in each other’s way); Unsworth, Nash (2010) "Interference 
Control, Working Memory Capacity, and Cognitive Abilities: A Latent Variable Analysis," Intelligence, 
38(2); pp. 255-267 (discussing the indices of interference control in relation to each other, as well as 
other cognitive abilities).
See e.g., Lange, Elke & Oberauer, Klaus (2005) “Overwriting of Phonemic Features in Serial 
Recall,” Memory, 13(3/4); pp. 333-339 (exploring the evidence for feature overwriting as one potential 
mechanism contributing to the phonological similarity effect); Oberauer, Klaus & Kliegl, Reinhold 
(2001) “Beyond Resources: Formal Models of Complexity Effects and Age Differences in Working 
Memory,” Eur. J. Cognitive Psycho., 13 (1/2); pp.p187-215 (exploring alternative formal models of 
working memory capacity limits and of the effect of ageing on these capacity limits); Oberauer Klaus 
et al (2004) “Working memory capacity and resistance to interference.” J. Mem. Lang., 51(1) pp. 8 0 -
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As an illustration, supposing a person had witnessed a violent incident about ten years ago, 
and about five years after this, the same person then witnessed another incident of a similar 
nature; the likelihood would be that the information gained from the incident in the first 
violation would be affected by the second violation that had been witnessed. And, unless the 
details of both incidents of violation had been accurately documented beforehand, the second 
incident witnessed fifteen years after the first would tend to interfere with the person’s ability 
to ftilly recall the information about the first violation, when recounting that experience in a 
truth-telling operation of a truth commission.
In the truth-telling process of a truth commission where deponents are expected to recall 
overlapping incidents of violations of human rights that have occurred at different periods in 
the past, there is the likelihood that such recollection will not be an accurate reflection of the 
incidents. For instance, the Sierra Leone armed conflict was divided into three main conflict 
phases, namely, the period from the outbreak of the conflict in 1991 until 13 November 1993 
(Phase I - Conventional ‘Target’ Warfare), the period from 13 November 1993 until 2 March 
1997 (Phase II - ‘Guerrilla’ Warfare) and the period from 2 March 1997 until the end of the 
conflict on 18 January 2002 (Phase III - Power Struggles and Peace Efforts).Considering 
these three periods, there is the likelihood that while reporting the violations they have 
suffered during these periods, victims may remember events of recent periods more vividly 
than the earlier ones due to memory loss and other intermediate events having occurred 
between the first and the last period. If this point is taken, it means that, as Gohdes notes.
96 (discussing the hypothesis of similarity-based interference between storage and processing in 
working memory; similarity independent interference, that is, the hypothesis that memory and 
concurrent processing must share a limited resource).
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Vol. 3A Ch. 3, “The Military and Political 
History of the Conflict,” para. 5, p. 87.
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“[t]his could imply that people [may] tend to agree on the immediate past but recall events in 
the further distant past differently.”^^"^
Furthermore, apart from placing a reliance on victims’ (or perpetrators’) testimony which 
may have been subjectively recounted, the truth commission, during its proceedings, most 
often accords undue recognition to the information that is derived from other people 
testifying on behalf of the victims, rather than the victims' own knowledge. Thus, for 
example, during the South Africa Truth and Reconciliation Commission public hearings, 
about half of testimonies received were from relatives of the victims who were not eye­
witnesses to the events they described.T his was underlined by the Chairman of the South 
Afiican Truth and Reconciliation Commission, Archbishop Desmond Tutu, who stressed in 
favour of such third party testimonies that the truth commission was simply “... a road map 
to those who wish to travel into our past. It is not and cannot be the whole story.”^^  ^ At 
Guatemala’s truth commission, the Commission for Historical Clarification, it was equally 
noted that “only 15 percent of victims were witnesses, and about half of witnesses were 
victims.”^^  ^So, 85% were not victims and more than half of witnesses were not victims in the 
atrocities they had recounted during the CEH hearings.
The road map outlined by a truth commission must be constructed based on solid evidence 
rather on recollection of an experience recounted to others. Otherwise, without the aid of 
written documents, the findings produced based on a third-party recollection, may not reflect 
an accurate account of the happenings of the past on which a truth commission stakes its 
reputation. It is worth emphasising again that memory is not a reliable indicator of accurate 
information as it decays over time. And, unless the past events and experiences being
Gohdes, Anita (2010) Different Convenience Sampies, Different Stories: The Case of Sierra Leone 
(California, USA: Benetech Human Rights Program), p. 7.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 1 
p.171.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 1 p. 2. 
Chapman, Audrey & Ball, Patrick (2001) “The Truth of Truth Commissions; Comparative Lessons 
from Haiti, South Africa, and Guatemala,” Hum. Rts. Q., 23(1): p. 7.
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recounted either by the victims or victims’ representatives on behalf of the victims, have been 
previously preserved by practice or reiteration, these in all probability suffer, as stated earlier, 
interference which thus hinders the ability to recall past phenomena. Considering the above, 
the truth commission’s reliance on memoirs and reminiscences seems a blemish on its 
potential benefits because they seem to delimit its ability to embark on “full disclosure” of 
human rights violations of the past.
5.3 Specific Violations are More Susceptible to Reporting
Not every serious act of violence is investigated by a truth commission. Rather, a truth 
commission tends to investigate those acts of violence that occur in public, leaving aside 
other serious acts of violence which may have occurred in private. In this regard, the selective 
approach of a truth commission in investigating only the most serious violations that occur in 
public means that its reports are incomplete due to a lack of an all-embracing, comprehensive 
and unified historical narrative. Of course, there is a dichotomy between public and private 
violence.^^  ^While public violence such as physical assault, rape or destruction of property, is 
obvious to the public, the private violence such as domestic abuse or sexual violence in the 
family occurs away from the glare of the public eye. The prevalence of private violence is a 
reflection of violence that occurs during armed conflicts. Studies by Coker and Ritcher 
reveal the high prevalence of intimate partner violence in Sierra Leone, thus showing a 
correlation between violence committed during armed conflict and the prevalence of 
subsequent violence in general. In one of their conclusions, it is stated that: “It is perhaps not
For an exploration of the public and private distinctions of violence in the context of Northern 
Ireland, see Feldman, Allen (1991) Formations of Violence: The Narrative of the Body and Poiitical 
Terror in Northern Ireiand (Chicago: University of Chicago Press), pp. 85-97.
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surprising that a culture that has spawned such apparently high rates of war-related sexual 
violence also suffers from high rates of domestic partner abuse.”^^ ^
During the operations of a truth commission in investigating violations of human rights 
and humanitarian norms, “what generally matters,” as Aolain remarks, “is what occurred in 
and on the streets, in public spaces, and formal institutional settings. Violations within the 
home or close to private intimate spaces ... fall within the private domain ... and frequently 
outside the circle of notice and accountability.”^^  ^ Sometimes, human rights violations are 
transferred from a public to a private place after the end of armed conflict; since, as Borer 
notes, “violence was considered a legitimate means for waging and ending conflict, men use 
violence against women in the aftermath of conflict to re-establish and retain control over 
family resources and over women’s productive and reproductive rights. Across contexts, 
domestic violence incidents increase as women are victimized by returning husbands and 
sons.”^^  ^And, by this bias in the types of violations being investigated by a truth commission, 
women, who normally face the brunt of private violence resulting from public violence are 
thus excluded in the definition of violations worth uncovering and disclosing at the end of an 
armed conflict.
For example, the Uruguayan truth commission during its operation in 1985, focused its 
attention only on disappearances during military rule while it ignored the more common 
offences of torture and illegal detention which were also human rights violations; the Chilean 
National Commission for Truth and Reconciliation also limited the type of violations it 
investigated to only cases of fatal abuse that resulted in death, ignoring the systematic torture 
emblematic of the Pinochet regime, “leaving aside the vastly larger number of those who
Coker, Ann & Richter, Donna (1998) “Violence against Women in Sierra Leone: Frequency and 
Correlates of Intimate Partner Violence and Forced Sexual Intercourse,” African J. Repro. Health, 
2(1): p. 65.
Aolain, Fionnuala & Turner, Catherine (2007) “Gender, Truth & Transition,” UCLA Women's L.J.,
16(2); p. 286.
Borer, Tristan (2009) “Gendered War and Gendered Peace: Truth Commissions and Postconflict 
Gender Violence: Lessons From South Africa,” Violence Against Women, 15(10); p. 1172.
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were tortured while in detention and survived, and those who were forced into exile.”^^  ^
Unable to reach agreement during U.N.-brokered negotiations, the warring sides in El 
Salvador delegated to the truth commission the task of selecting the most “important” acts of 
violence to investigate.^^  ^ And so other violations that took place, which did not result in 
death were therefore ignored.
The truth commission operates under severe time restrictions. A similar restriction of the 
category of violations to be investigated took place in the case of Sierra Leone’s truth 
commission. Although the commission investigated particularly gruesome violations, it left 
less horrendous stories untouched. As Tim Kelsall emphasises. Sierra Leone’s truth 
commission only managed “to bring to hearings those witnesses who represented different 
experiences of violence ... [and] also those with particularly graphic stories to tell,”^^ '^  
leaving other violations within the home or close to private intimate spaces unattended.
Similarly, the limited mandate of the SATRC made it ignore harms stemming from the 
apartheid policy. Its enabling Act required it to investigate only “gross violations of human 
rights” defined as “(a) the killing, abduction, torture, or severe ill-treatment of any person; or 
(b) any attempt, conspiracy, incitement, instigation, command or procurement to commit an 
act referred to in paragraph (a) in the period 1 March 1960 to the cut-off date within or 
outside the Republic, and the commission of which was advised, planned, directed, 
commanded or ordered, by any person acting with a political motive.”^^ ^
Roht-Arriaza, Naomi (2004) “Reparation Decisions and Dilemmas,” Hastings Int'l & Comp. L. Rev., 
27(2), p. 178. See also, Mera, Jorge “Chile: Truth and Justice under the Democratic Government,” in 
Naomi Roht-Arriaza (ed.) impunity and Human Rights in International Law and Practice (New York; 
Oxford: Oxford University Press), p. 172.
Popkin, Margaret (1995) “El Salvador: A Negotiated End to Impunity?” in Naomi Roht-Arriaza (ed.) 
impunity and Human Rights in internationai Law and Practice (New York; Oxford: Oxford University 
Press), pp. 198, 205-206.
^  Kelsall, Tim (2005) “Truth, Lies, Ritual: Preliminary Reflections on the Truth and Reconciliation 
Commission in Sierra Leone,” Hum. Rts. Q., 27; p. 368, {citing Interview with Gavin Simpson, Head of 
Research, Truth and Reconciliation Commission, in Freetown, Sierra Leone (22 July 2003)).
Section 1(ix) of the South African Promotion of National Unity And Reconciliation Act, 1995.
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Of course, the SATRC was even more resourced and better equipped than any previous 
truth commission before it, yet it excluded from its scope of operation a large number of 
victims who suffered, for instance, the crimes of racialized order such as “detention without 
trial, pass laws, racial segregation of public amenities, forced removals and ‘Bantu education 
policy. In this context. Professor Colin Bundy criticises the Commission for focusing on 
gross violations of human rights which, as mentioned earlier, included killing, torture, or 
severe ill treatment, and leaving out the many victims of apartheid who were not activists but 
who had their lives devastated by the grinding poverty and inequality that the apartheid 
system wrought. According to Bundy: “By highlighting the trauma of families of activists, 
the Commission unwittingly silences the lived realities of the multitude, the thousand 
unnatural shocks that apartheid flesh was heir to. It defines resistance by the active challenges 
of a heroic minority, but passes over the stoic endurance of the majority.
As stated earlier, although the SATRC managed to investigate serious and widespread 
violations of international law, it left untouched other abuses of comparable gravity which, 
were located in the private sphere such as “the legal pillars of apartheid: forced removals, 
pass laws, residential segregation and other forms of racial discrimination and detention 
without trial,”^^  ^ and this shows that the SATRC’s version of truth only reflected the 
experience of a small number of victims and perpetrators.
Elaborating on the pervasive critique of the SATRC, Mamdani underlines the importance 
of investigating what he calls “structural violations” or the underpinnings that sustain every 
conflict such as apartheid in South Africa, asking that those “whose lives were mutilated in 
the day-to-day web of regulations that was apartheid”^^  ^ must not be ignored by a truth
^  Wilson, Richard (2001) The politics of truth and reconciliation in South Africa: Legitimizing the 
Post-apartheid State (Cambridge; New York: Cambridge University Press), p.34.
Bundy, Colin (1999) "Truth . . .  or Reconciliation," South. Africa Rep. Arch. 14(4), p. 8.
Roht-Arriaza, Naomi (2004) “Reparation Decisions and Dilemmas," Hastings int'l & Comp. L. Rev., 
27(2), p. 178.
Mamdani, Mahmood (1996) "Reconciliation without Justice," South African Rev. Books 46, p 5.
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commission. According to Mamdani, the apartheid policy of racial segregation of the White 
inhabitants from the Black population merited investigation by the SATRC because it “was 
much more an attempt to fragment and contain the colonised majority by ‘detribalising’ it -  
through forced removals if necessary -  than it was an attempt to erase and annihilate a 
ghettoised minority.”^^®
And so, by concentrating on gross human rights violations in the conflict, the SATRC thus 
excluded the enormous violence of the apartheid system that affected large numbers of Black 
South Africans. According to Mamdani, “The [SAJTRC’s version of truth was established 
through narrow lenses, crafted to reflect the experience of a tiny minority: on the one hand, 
perpetrators, being state-agents; and, on the other, victims, being political activists... [Yet] 
between 1960 and 1982 an estimated 3.5 million people were forcibly removed, their 
communities shattered, their families disposed of and their livelihoods destroyed...These 3.5 
million victims comprise faceless communities, not individual activists. They constitute a 
social catastrophe, not merely a political dilemma. Were these removals not gross violations 
within the terms of reference set by the law? Why, then, did the [SA]TRC not include these 
people among “victims?”
The response for this, he said, was clear: “Like the pass laws, the Group Areas Act and 
other hallmarks in the legal umbrella of the [SA]TRC, forced removals were not illegal under 
apartheid. It seems the [SA]TRC considered as a gross violation only that which was a gross 
violation under the laws of apartheid! ... So the [SA]TRC focussed on torture, murder and 
rape, all outside the law, ignoring everything that was distinctive about apartheid and its 
machinery of violence.”
Mamdani then poses the central point about the relationship between law and the practice 
of injustice: “One needs to recall the question Hannah Arendt posed in relation to another
Ibid., p 3-4.
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crime against humanity, the Holocaust: [W]hat happens when the crime is legal, when 
criminals can enthusiastically enforce the law? Perhaps the greatest moral compromise the 
[SA]TRC made was to embrace the legal fetishism of apartheid. In doing so, it made little 
distinction between what is legal and what is legitimate, between law and right.”^^ ^
The SATRC is of especial importance, hence the focus here on it is done more elaborately. 
It is instructive that it gained international prominence and during its operation, institutional 
hearings were, nonetheless, held for a large cross-section of the population, including sectors 
such as business and labour, the religious community, the legal community, the health sector, 
the media, and there were special hearings that dealt with compulsory military service, 
children and youths, and women. The findings from these hearings were published in Volume 
4 of the Commission’s Final Report. However, with regard to all these hearings, Mamdani 
again is quick to emphasise that “[these were just] those who gained from corrupting the 
system, who were able to turn links to public power into private advantage.”^^  ^ Mamdani 
hammers on the biased approach taken by the SATRC by comparing the atrocities of Stalin in 
the Soviet Union and apartheid policy in South Africa pre-all people’s democracy, saying:
Imagine that a tmth commission had been appointed in the Soviet Union after Stalin, and this 
commission had said nothing about the Gulag. What credibility would it have had? The South Afiican 
equivalent of the Gulag was called forced removals. ...These were not inert outcomes of socio­
economic processes, but the outcome of active violence by the state agents.^ ^^
Arguably, taking into account the specific case of the SATRC, which could be taken as 
representative of any other truth commission in this section, it can said that by being partial in
Mamdani, Mahmood (2001) “A Diminished Truth,” in Wilmot James and Linda van de Vijver (eds.) 
After the TRC: Reflections on Truth and Reconciiiation in South Africa (Athens: Ohio University 
Press), pp. 59-60 
'^^ I^bid., p. 60 
^^fbid., pp. 59-60.
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the type of violations it investigates and reports upon, and by defining narrowly the 
boundaries of human rights violations, a truth commission generally only creates “a 
diminished truth” in contradistinction to the provisions of its mandate, which usually requires 
it to carry out, in letter and in spirit, a comprehensive investigation of past violations or 
abuses, to give a “full disclosure” of human rights violations of any ramifications. In that 
sense, investigating specific violations that are more susceptible to reporting is thus 
considered a notable shortcoming of a truth commission.
5.4 Not an All-inclusive Investigative Technique
A truth commission often reflects the prejudices and agendas of the sponsoring state that sets 
it up in the first instance, giving less coverage or attention to violations committed by certain 
groups against other groups, in line with the sponsoring state’s directions. However, as 
mentioned before, a truth commission has as its overarching objective an investigation of past 
human rights violations to the highest standards, including their antecedents, the context in 
which these violations have occurred.
The implication of this is that a truth commission must take a comprehensive approach to 
clarifying the real identities of the violators in terms of whether their violations are 
deliberately planned or authorised by any government, group or individual, and at times, the 
external factors must also be included. As Du Pisani and Kwang-Su remind, neglecting the 
myriads of context in which human rights violations have taken place may militate against 
achieving a proper explanation of the causes of these violations: “The validity of truth is 
always acquired in a given context. Without explaining the context, no truth claims can be 
made for any version of the past.”^^ ^
See further Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity 
(New York: Routledge), pp. 24-31.
Du Pisani, Jacobus & Kim, Kwang-Su (2004) “Establishing the Truth about the Apartheid Past: 
Historians and the South African Truth and Reconciliation Commission” African Stud. Q., 8(1); p 88.
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However, the mandates of a truth commission, in some cases, have confined the activities 
of the commission to particular types of abuses. For example, the mandates of the Bolivian 
and first Uruguayan panels limited their inquiries to disappearances, precluding 
investigations into torture and other major ab u se s .T h e  statute creating the SATRC limited 
its mandate to killing, abduction, torture, and severe ill-treatment, rather than all the abuses of 
the apartheid years.^^  ^ Also, during the operation of the SATRC touched upon earlier, the 
non-black victims were overrepresented and during the public hearings, emphases were 
disproportionately placed on crimes committed against white South Africans even though 
black people suffered more under apartheid than the white South A fr icans .And  according 
to Archbishop Tutu the Chairperson of the Commission, this was deliberately done because 
"... the major problem in our country is not a black problem, it's a white problem. It's a 
mixed race, a colored problem. So we mustn't go strictly on proportionality.
As for the El Salvador’s truth commission, the commission concentrated on a limited 
number of the most serious cases—specifically, those that were especially heinous or 
representative of a pattern of outrageous conduct. The Chilean truth commission reported on 
every case resulting in the death or disappearance of the victim where it was able to reach a 
conclusion. Argentina’s commission investigated almost 9,000 disappearances, although its 
report took a more general approach and did not report on individual cases. However, the 
Guatemala’s truth commission investigated few cases of violations of Common Article 3 of 
the Geneva Conventions such as genocide against indigenous peoples without inquiring into 
the fate of a large number of victims.
Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New York: 
Routledge), pp. 53-54.
See, Promotion of National Unity and Reconciliation Act, 1995, sections 1(1)(ix)(a).
See Chapman, Audrey & Ball Patrick (2001) “The Truth of Truth Commissions: Comparative 
Lessons from Haiti, South Africa, and Guatemala,” Hum. Rts. Q., 23(1), p. 8.
Alex, Boraine, Vice Chair of TRC quoting Archbishop Tutu, in Tepperman, Jonathan (2002) "Truth 
and Consequences," Foreign Aif., 81(2): p.128.
See, Hayner, Priscilla (2002) Unspeakable Truths: Confronting State Terror and Atrocity (New 
York: Routledge), pp. 45-49; Popkin, Margaret & Roht-Arriaza, Naomi (1995) “Truth as Justice:
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South Korea’s PTCSD had a mandate to investigate only the suspicious deaths connected 
with the démocratisation change between 1975 and 1987, rather than the various types of 
state violence experienced by the generality of South Koreans during that period. As such, 
many citizens who could file petitions to request an investigation by the Commission on their 
experience of violence were excluded because their violence was not connected with 
démocratisation change, since they did not fight definitively against the military dictatorship. 
Hence, the inquiry by the Commission “was said to lack fairness and thoroughness.”^^ ^
Also, Liberia’s TRC was criticized for being limited to a partial investigation of individual 
cases. To some Liberians, such as Anu Pillay, a TRC Gender Advisor at the United Nations 
Development Fund for Women (UNIFEM) in Liberia, who observed the public hearings has 
noted, the Commission was very selective rather than comprehensive in its approach to 
investigation.
In order to grasp the whole picture of past atrocities, it is necessary to investigate the 
details of the planning, the decision-making and the implementation of such atrocities. It will 
only be possible to uncover the full truth of the human rights atrocities of the past when all 
the details of these atrocities are exposed. But, perhaps based on the mode of transition 
followed by the truth commission’s sponsoring state,^^  ^ and also the prejudices and agendas 
of the sponsoring state, the violations that are often a truth commission’s priority and, 
perhaps the method it uses in dealing with such incidents, are often dictated by laid-down 
biases. As a consequence, only a part of the truth is often revealed by a truth commission
Investigatory Commissions in Latin America,” L  Soc. Inquiry, 20(1); pp.96-97; Buergenthal Thomas 
(1994) “The United Nations Truth Commission for El Salvador,” Vand. J. Transnat'i L , 27(3); pp. 502- 
504; Correa, Jorge (1992) "Dealing with Past Human Rights Violations: The Chilean Case after 
Dictatorship," Notre Dame L  Rev., 67(5); p. 1464.
Anonymous (2004) A Hard Journey to Justice: First Term Report by the Presidential Truth 
Commission on Suspicious Deaths of the Republic of Korea (Seoul: Samin Books), p. 112.
An e-mail correspondence with the writer; copy is on file.
The specific mode of transition that may be responsible for ushering in new democratic 
arrangements can be categorised into four, namely (a) Full defeat in an armed war e.g. the treatment 
of Germany after World War II; (b) Transition through a dictator’s loss in an election e.g. Chile; (c) 
Transition through compromises and negotiation e.g. South Africa; and (d) Transition from a long 
standing communist regime e.g. East European countries.
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Yet, the stated objectives a truth commission cannot be clearer as repeatedly emphasised: 
compile and present a historical record of the scope, means, and victims of the prior human 
rights violations; acknowledge the dignity of victims-survivors, hold the perpetrators 
accountable for their crimes and contribute to the attainment of societal reconciliation and 
institutional reformation.But in most cases however, the testimony utilized by the truth 
commission is usually collected from only the poor and hapless victims leaving notable 
perpetrators, particularly “big fish” untouched even when they could be identified and called 
upon to testify. For instance, during the investigation carried out by South Korea’s PTCSD to 
gather essential material relating to the suspicious deaths in the country, reports had it that: 
“One official went as far as insisting, ‘Not even the President himself would be allowed to 
see it [i.e., essential material],’ and, ‘No way, not even if the Republic of Korea falls apart. 
[And] some agencies even refuse to provide evidence’ confirming the destruction of 
evidence.”^^ ^
Truth finding is a precondition for the rehabilitation of victims and restitution to them. 
Finding out the truth about past atrocities is the first step to settling the past. Only by finding 
the facts can we judge what was wrong and who committed wrong doings. During the 
operation of South African Truth and Reconciliation Commission, a prominent truth 
commission, there were instances of a failure to spread the net wide enough in its 
investigation of civil society’s complicity in the crimes and misdeeds of the past, and the 
truth-seeking exercise of the Commission was subordinated to other national interests. Three 
notable instances in this regard are worth mentioning: (1) the Commission’s failure to call 
before it certain key actors, most notably Mangosuthu Buthelezi,^^  ^ (2) the failure to spread
See, e.g., Popkin, Margaret & Roht-Arriaza Naomi (1995) “Truth as Justice: Investigatory 
Commissions in Latin America.” L  & Soc. Inquiry, 20(1); pp. 93-104.
^  Anonymous (2004) A Hard Journey to Justice: First Term Report by the Presidential Truth 
Commission on Suspicious Deaths of the Repubiic of Korea (Seoul: Samin Books), p. 419.
Following an invitation to the Commission, Chief (Mangosuthu) Buthelezi (the leader of the Inkatha 
Freedom Party (IFP) made a submission and thereafter publicly stated that he had nothing more to
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the net wide enough in its examination of civil society’s complicity in the crimes and 
misdeeds of the past,^^  ^and (3) the failure to deal with significant geopolitical areas, and the 
violations that occurred in those areas, in sufficient detail.^^^
Since the work of a truth commission is to investigate the ‘truth’ of the pattern of serious 
human rights violations committed by all parties in the conflicts of the past, “[d]oes it 
matter,” asked Wilson, “that some accounts of mass atrocities are more plausible than others, 
and some are out and-out exculpatory lies (Apartheid was a good neighbour policy that 
somehow went awry)? Or should we only be concerned with the representational form of the 
narratives?”^^ ^
However, as a non-prosecutorial body with a recognised investigative technique, the truth 
commission is obliged to tell the ‘truth,’ bring the ‘truth’ to light and generate truthful 
findings, in order to give credibility to its investigations and the recommendations that will be 
written in its Final Report. But, the selective approach to investigation by a truth commission 
does not reflect these objectives, as demonstrated above even in the most notable truth
add. Given its stance in regard to Mr PW Botha (the former South Africa President), the Commission 
is thus vulnerable to the charge of double standards. The only defence that can be offered is that the 
issue was intensely debated by the Commission, which ultimately succumbed to the fears of those 
who argued that Buthelezi’s appearance would give him a platform from which to oppose the 
Commission and would stoke the flames of violence in KwaZulu-Natal, as indeed he himself 
promised. In retrospect, it was probably an incorrect decision. The decision to establish a truth 
commission should be based on the political will to bring about peace. But a truth commission 
becomes corrupt not only if it chooses to report only some facts, but also if in its proceedings it 
excludes certain information for purely partisan purposes. (TRC Final Report (Truth and 
Reconciliation Commission of South Africa Report), Vol. 5, Ch. 6, para.55).
For example, the Commission did not investigate those who administered black municipal and 
local government structures of the apartheid period. Similarly, educational institutions (in particular 
universities) and state-funded research bodies such as the Council for Scientific and Industrial 
Research, the Human Sciences Research Council and the Medical Research Council were not 
subjected to the same scrutiny as the business, legal and other sectors, (see, TRC Final Report 
(Truth and Reconciliation Commission of South Africa Report), Vol. 5, Ch. 6, para. 56).
E.g., the substantial violations that were perpetrated, primarily by security force members, in areas 
such as Venda, Lebowa and Bophuthatswana are dealt with only cursorily. In short, the Commission 
did not have the resources or sufficiently qualified personnel to make a significant research or 
investigative impact in these regions. If one considers that the northern areas of the country included 
seven homelands, each with their own security forces and vigilante groupings, and were served by 
the modest resource capacity of the Johannesburg office of the Commission, the omission is 
understandable. (TRC Final Report (Truth and Reconciliation Commission of South Africa Report), 
Vol. 5, Ch. 6, para. 57).
Wilson, Richard (1996) “The Sizwe Will Not Go Away: The Truth and Reconciliation Commission, 
Human Rights and Nation-Building in South Africa,” African Stud., 55(2), p.14.
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commission, the SATRC, where “the Commission was empowered by the Act to access any 
documents it saw fit, by force if necessary, [to gain] ... access to these papers.”^^® In this 
respect, and in spite of the potential benefits of a truth commission as discussed in the 
previous chapters, the selective rather than comprehensive approach to investigation by a 
truth commission is a minus and not a plus for its image.
5.5 Findings often based on untested and uncorroborated statements
The findings of a truth commission are usually based on untested and uncorroborated 
statements. In most cases, a truth commission usually omits to follow any rule of evidence in 
verifying, corroborating, or validating the stories of human right violations it is investigating 
and which will subsequently be reported with recommendations.
Yet the standard operating procedures for a truth commission are always meant to involve 
an undertaking of investigation, clarification and research into the events, causes, patterns of 
human rights violations and the parties responsible.^^^ The recognition of factual truth as the 
cornerstone of a truth commission is generally borne out of its mandate which always obliges 
it to excavate, assemble, collate and compile a properly contextualised ‘truth’ about the 
perpetrators who were involved in the past violations, their motives and perspective, and then 
report the truth of its findings with some recommendations.
For instance, in the case of the SLTRC, its enabling legislation requires it “to investigate 
and report on the causes, nature and extent of the violations and abuses.”^^  ^ The South 
Korea’s PTCSD had a mandate to “find out the real facts about suspicious deaths connected
Cherry, Janet et al (2002) “Researching the Truth’: A view from inside the Truth and Reconciliation 
Commission,” in Deborah Posel and Graeme Simpson (eds.) Commissioning the Past: Understanding 
South Africa's Truth and Reconciliation Commission (Johannesburg: Witwatersrand University Press),
p. 26.
Mattarollo, Rodolfo (2002) "Truth Commissions," in Bassiouni M Cherif, ed., Post-confiict justice 
(Ardsley, N.Y.: Transnational Publishers), p. 300.
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 330.
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with the democratization movement” in the country.Also,  the Report of the Commission 
on the Truth in El Salvador obliged the Commission “to seek, find and publicize the truth 
about the acts of violence committed by both sides during the war. ... The truth, the whole 
truth and nothing but the truth, ... The overall truth and the specific truth, the radiant but 
quiet truth.
Similarly, the Chilean truth commission is tasked “[t]o establish as complete a picture as 
possible of those grave events, as well as their antecedents and circumstances; to gather 
evidence that might make it possible to identify the victims by name and determine their fate 
or whereabouts.”^^  ^ In Haiti, the Haitian truth commission is required “to globally establish 
the truth concerning the most serious Human Rights violations perpetrated between 
September 29, 1991 and October 15, 1994, inside and outside the country and to help with 
the reconciliation of all Haitians without any prejudice against seeking legal action based on 
these violations.
While in the case of the SATRC, its enabling legislation requires it “to establish as full and 
reliable as possible a record of gross human rights violations ... by producing aggregated data 
showing local and national patterns of violence and violation. In addition to this descriptive 
record, the Commission was required to establish the ‘antecedents’ and ‘causes’ for gross 
human rights violations, as well as the ‘motives and perspectives’ of victims and 
perpetrators.”
Anonymous (2004) A Hard Journey to Justice: First Term Report by the Presidential Truth 
Commission on Suspicious Deaths of the Republic of Korea (Seoul: Samin Books), p. 100 (emphasis 
added). See also. Article 1 of The Special Act to Find the Truth on Suspicious Deaths, Jan 15, 2000 
(“The purpose of this Act is to promote national unity and democracy by revealing the truth about 
suspicious deaths which have occurred in the course of democratization movement against any past 
authoritarian regime.”)
Freeman, Mark (2006) Truth Commissions and Procedural Fairness (Cambridge: Cambridge 
University Press), p. 341.
Report of the Chilean National Commission on Truth and Reconciliation, Part 1, Ch. 1 (A).
Benedetti, Fanny (1996) “Haiti's Truth and Justice Commission.” Hum. Rts. Brief, p. 1.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, chap. 4, 
para.31 (a) p.55).
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However, the duty towards factual truth by a truth commission is often jettisoned in favour 
of untested and uncorroborated statements. The El Salvador truth commission, for instance, 
side-tracked its duty to factual truth and instead formulated its own evidentiary standard 
using terms such as “sufficient,” “overwhelming” and “substantial” evidence. In its Final 
Report, the commission’s formulation was recorded as being based on a “two-source rule, the 
evidentiary standard generally employed by historians and journalists. Th[is] minimum 
evidentiary standard, corresponded to a preponderance of the evidence, necessitating more 
than one source.”^^ ^
Similarly, the SATRC also formulated its own multiplicity of evidentiary standards 
for the purpose of carrying out its mandated tasks of investigating human rights violations. 
Here the South African TRC classified the meaning of truth into four, namely, “factual or 
forensic truth; personal or narrative truth; social or ‘dialogue’ truth and healing and 
restorative truth.”^^  ^Considering this typology of truth by the SATRC, it is obvious that only 
the factual or forensic truth can meet the required evidentiary rule in the investigation and 
disclosure of serious human rights violations by any investigative body. On this view, Posel 
examines the SATRC typology of truth and observes that the idea behind it is “a wobbly, 
poorly constructed conceptual grid.” ®^® According to her, “[t]he grounds for differentiating 
the four types of truth are poorly specified and remain rather opaque.” ®^^
As stated earlier (see section 5.2) another obvious point of note is that the statements 
usually collected by a truth commission are mostly based on hearsay rather than personal 
observations of the people coming forward to give testimony. In the context of the SATRC,
UN Security Council, "From Madness to Hope: The 12-year war in El Salvador: Report of the 
Commission on the Truth for El Salvador,” Annex, S/25500, 1993, p. 24.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 5 para 
29; p. 110.
Posel, Deborah (2002) “The TRC Report: What Kind of History? What Kind of Truth?” in Deborah 
Posel and Graeme Simpson (eds.) Commissioning the Past: Understanding South Africa's Truth and 
Reconciliation Commission (Johannesburg: Witwatersrand University Press), p. 155.
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Ibid., p. 155.
“out of the 21,300 victims’ statements received for arbitration by the Commission, about 
17,500 of such statements were made by other deponents who were not eye-witnesses to the 
violations being recanted.^^  ^ In percentage term, this means that approximately 82% of 
hearsay evidence was accepted as statements which the SATRC then used in producing its 
Final Report. Specifically on the SATRC, it is instructive that the Minority Position 
submitted by Commissioner Wynand Malan, who was vice chairperson during its operation, 
was full of criticism of the manner in which the evidence was handled. This Minority 
Position disclosed that those who testified at the Commission’s hearings were most of the 
time “not present at the actual violations to which they testified and their stories were 
accounts of what they were told.” ®^^ The report went further:
Often deponents gave evidence in terms of their own understanding of what happened. Evidence was 
not tested. It was not intended to be tested. Except for a few statements, they were not even attested to 
under oath. Most deponents giving oral evidence, when taking the oath, made it clear that they would 
speak the truth “as they see it."^ °"^
Of course, the concept of truth will be discussed comprehensively in chapter 6; suffice to note 
here that the “notion of truth’ as Parlevliet reminds, “is meant to set ‘truthful’ against 
‘dishonest’, insincere’, ‘unjust’, and so on.”^^  ^And, it is obvious that this notion of truth is 
often determined by a truth commission at its truth-telling proceedings.In this respect, if
Jeffery, Anthea The truth about The Truth Commission (Braamfontein, Johannesburg, South 
Africa: South African Institute of Race Relations, 1999), p. 167.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 5, Minority 
Position Submitted by Commissioner Wynand Malan, para. 23, p. 441.
Ibid.
905 Parlevliet, Michelle (1998) "Considering Truth: Dealing with a Legacy of Gross Human Rights 
Violations," Netherlands Q. Hum. Rts., 16(2), p. 149.
See further Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative 
Study,” Hum. Rts. Q., 16(4); p. 607 (“The most straightforward reason to set up a truth commission is 
that of sanctioned fact finding: to establish an accurate record of a country's past, and thus help to 
provide a fair record of a country's history and its government's much-disputed acts. Leaving an 
honest account of the violence prevents history from being lost or re-written, and allows a society to 
learn from its past in order to prevent a repetition of such violence in the future.”)
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the findings produced by a truth commission, for instance as with the SATRC’s findings, 
were often based on untested and uncorroborated statements, then, “[tjhere is little reason,” as 
Jeffery observes, “to believe that the [truth] commission has discovered and reflected ‘the 
truth’... [And] on the contrary ... [it] has obscured rather than revealed the truth.”^^  ^
Arguably, this shows that the truth commission does not often live up to the required 
objectives specified in its mandate in terms of discovering and investigating mass human 
rights violations in a comprehensive manner, and that this failure constitutes a significant 
limitation on its potential benefits.
5.6 Veracity of evidence relied upon usually dubious
The evidence often relied upon by a truth commission at its public hearings is, as stated 
earlier, based on untested and uncorroborated narratives presented by the victims, their 
relatives and/or perpetrators themselves. That is to say, what serves as evidence is usually 
based on the balance of probability, the standard of evidence in normal court civil 
proceedings at the truth commission. In this regard. Kiss remarks that many of the standards 
of laws of evidence are suspended during a truth commission’s hearing simply to “allow 
people to tell their stories without interruption; [without] rituals of acknowledgement and 
respect (such as the practice, in contrast to that prevalent in courtrooms, of commissioners 
rising when witnesses enter to give evidence).” ®^^
To illustrate this point, the SATRC used a lower burden of proof and it “made findings on 
the identity of those involved in gross violations of human rights based on the balance of
Jeffery, Anthea (1999) The Truth About The Truth Commission (Braamfontein, Johannesburg, 
South Africa: South African Institute of Race Relations), p. 21.
Kiss, Elizabeth (2000) "Moral Ambition Within and Beyond Political Constraints: Reflections on 
Restorative Justice." In Robert Rothberg and Dennis Thompson eds. Truth v. Justice: The Moraiity of 
Truth Commissions (Princeton: Princeton University Press), at p. 73.
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probability.” ®^^ Also, as noted earlier, several accounts which were recalled by deponents 
during the South Africa truth commission’s hearings consisted simply of a story told by a 
particular victim and contained no supporting documentation or evidence on the basis of 
which the Commission could make a defensible finding.^^ ®
However, the legal maxim, "''nemo judex in sua causa” (“no one may be a judge in his own 
cause”) requires that those charged with the power to settle a dispute must not only be 
impartial and unbiased toward any disputing parties appearing before them, but they also 
must evince neither sympathy nor disapproval in favour or against any disputing party.
On the other hand, the truth commission tends to eschew this principle of nemo judex in 
sua causa at its hearings. For instance, officials of a truth commission often give vent to their 
emotions during the hearing, thereby sympathising with one party, the victims. In the 
particular case of the SATRC, the Chairman, Archbishop Desmond Tutu used to shed tears 
during the Commission’s public hearings: “Twice in the first two days. Tutu ... collapsed in 
tears. A similar scene has been repeated practically every weekday since, with nine or ten 
witnesses a day.” '^^  Emotional involvement in the decision-making exercise suggests a habit 
of partiality; whereas it seems a neutral decision-maker who is involved in conflict resolution 
is supposed to hide his or her feelings and not create an emotional context during the 
proceedings.^^^ If the deponents and the public are not convinced of the decision-makers’ 
impartiality, fair treatment and independence, the whole system may not enjoy their respect.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), vol. 1 chap. 4, 
para. 155, p.91.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), vol. 1 chap. 6, 
para. 23, p.143.
Rosenberg, Tina (1996) “Recovering from Apartheid," New Yorker, 72(35); p. 91.
Marshall, David (1995) Judicial Conduct and Accountability (Ontario: Carswell), p. 69. See also. 
Pannick, David (1987) Judges (Oxford: Oxford University Press), p. 51: “A good judge needs to have 
three qualities, each of which is disinterestedness.” The other two are impartiality and independence. 
For contrary view, see Chakravarti, Sonali (2008) “More than “Cheap Sentimentality”: Victim 
Testimony at Nuremberg, the Eichmann Trial, and Truth Commissions,” Consteliations, 15(2); p. 230 
(maintaining that “it is a necessary part of transitional justice and the cost of addressing the political 
and psychological legacy of war. With war, and the suffering that accompanies it, one can no longer 
pretend that one’s private world isprotected from the intervention of the public world and the state.”)
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As Trechsel remarks, “impartiality describes a state of mind in which the subject is balanced 
in a perfect equilibrium between parties—it is synonymous with ‘non-partisan’ or 
‘neutral’”^^ ^
However, at a truth commission as indicated above, the showing of sympathy is regarded 
as an unavoidable part of the process for. Archbishop Desmond Tutu noted in the context of 
the SATRC that:
But speaking for myself, I mean, I have very-very many moments when it is difficult to restrain tears. I 
have tried very hard not to cry, because i don't want to have other cartoons. But I hope actually that the 
people of this country will listen to the stories and let these stories touch their hearts.^’'^
Arguably, a truth commission is not a judicial body that makes a binding determination in a 
trial-type process, but the showing of emotion by decision-making officials who are required 
to be personally independent from any power that would influence or give the impression of 
influencing their deliberations, and who are supposed to hide their feelings and not create an 
emotional context during a truth-finding mission, is indicative of the point that the ‘truth’ of a 
truth commission is a qualified one. That is, the determination of the truth during truth-telling 
operation of a truth commission depends largely on the intensity of emotions that can be 
displayed either by the officials, victims or testifiers during the proceedings.
However, the verity of deponents’ statements during hearings should rather be based on 
verification and those who are responsible for deciding a claim or violent conflict between 
contestants should have no link with either side, and they must maintain their objectivity, 
doing and saying nothing that would indicate a greater affinity or correspondence for one
Trechsel, Stefan (2006) Human Rights in Criminal Proceedings (Oxford: Oxford University Press),
p. 61.
Quoted in Verdoolaege, Annelies. The Human Rights Violations Hearings of the South African 
TRC: A bridge between individual Narratives of Suffering and A Contextualizing Master-Story of 
Reconciiiation (Ghent University, Belgium, August, 2002. Available online at: 
http://cas1.elis.rug.ac.be/avrug/trc/02_08.htm
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particular side than the other. In this regard, Bronkhorst remarks that “the truthfulness of the 
undertaking should be reflected in the personal commitment, evidence of sincerity and sheer 
physical public presence of those responsible for the investigation”^ a n d  rather not through 
the process of extending personal affinity for one side over another.
Also, the truth of any official investigation or report lies in its compliance with the 
conceptual role assigned to truth by the body carrying out the investigation or report. A truth 
commission, by its very name should be an embodiment of truth in all respects. And, though 
a truth commission does not make any binding determination, it is noted that in many types 
of legal procedure, people are convicted because there is evidence to secure conviction. It 
would seem a travesty of justice to determine the guilt or otherwise of a person accused of a 
violent offence based on the official support offered to the victims by way of an emotional 
outburst, or on un-verified information recalled mainly from stories reported, say, in the 
pages of newspapers or gleaned from other un-backed-up sources.
5.7 Gender imbalance in investigative technique
Gender imbalance is another weakness of a truth commission since it tends to focus its 
investigation of serious human rights violations on victims who are men, leaving open the 
assumption that violence visited on women is less important. Thus, for example, when Ms 
Yvonne Khutwane testified before the SATRC and related the appalling levels of violence 
she endured during apartheid, the Final Report of the Commission barely mentioned this but 
instead buried the violent plight she narrated in a footnote. This was underscored by Ross 
who remarks that the violence suffered by Ms Khutwane was transferred into the private 
sphere and domesticated into the “ordinary” violence by the SATRC.
Bronkhorst. Daan (1995) Truth and reconciliation: obstacies and opportunities for human rights. 
(Amsterdam : Amnesty International, Dutch Section), pp. 145-146
Ross, Fiona (2002) Bearing Witness: Women and The Truth and Reconciliation Commission in 
South Africa (London: Pluto), pp. 87-88 (“Many of the experiences about which Yvonne Khutwane
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Similarly, the El Salvador truth commission’s Final Report also ignored sexual violence 
against women and “did not include reports of rape at all in its final report because they were 
seen as outside of its mandate to report on ‘politically-motivated acts.’”^^  ^This suggests, as 
Ross states, that a truth commission is chiefly concerned with “simplistic assumptions about 
violence and voice, testimony, truth and healing.”®
Of course, armed conflict is not gender-neutral as men and women experience conflict and 
violence differently both as victims as well as perpetrators.®^® For instance in the Sierra 
Leone armed conflict, while the female victims exclusively suffered violations such as rape 
and, sexual slavery, male victims suffered overwhelmingly fi*om violations such as forced 
recruitment, forced labour, and indiscriminate killings.®^ ® Also, apart from the general 
insecurity that both men and women feel during armed conflict and political violence, women
testified (including solitary confinement, torture, beating, sexual molestation and arson) fell into the 
ambit of the Commission’s definitions of gross violations of human rights, and she was found to a be 
victim. ... Yet, despite the diversity of harms that Mrs, Khutwane described, ... the representations of 
her testimony in the Commission’s Report depicted her as the victim of sexuai vioiation”) (Emphasis 
in the original).
Millar, Hayli. (2005) “Women and Transitional Justice: A Preliminary Assessment of Women’s 
Experiences with Truth Commissions,” in Durham, Helen & Gurd, Tracey (eds.) Listening to the 
Silences: Women and War (Leiden: Martinus Nijhoff), p.18.
Ross, Fiona (2002) Bearing Witness: Women and the Truth and Reconciliation Commission in 
South Africa (London: Pluto, 2002. pp. 206) p. 80.
For an overview of the scope of gendered nature of armed conflict and political violence, see, 
Cockburn, Cynthia (2007) From Where We Stand: War, Women's Activism and Feminist Analysis 
(London; New York: Zed Books); Plumper, Thomas & Neumayer, Eric (2006) "The Unequal Burden of 
War: The Effect of Armed Conflict on the Gender Gap in Life Expectancy," Int’l Org, 60(3); pp. 723- 
754; Felson, Richard (2002) Violence and Gender Reexamined (Washington, DC: American 
Psychological Association); Cockburn, Cynthia (2001) “The Gendered Dynamics of Armed Conflict 
and Political Violence,” in Moser Caroline and Clark Fiona (eds) Victims, Perpetrators or Actors? 
Gender, Armed Conflict and Politicai Violence (London: Zed Books), pp. 13-29; Zarkov, Dubravka 
(2001) “The Body of the Other Man: Sexual Violence and the Construction of Masculinity, Sexuality 
and Ethnicity in Croatian Media,” in Moser Caroline and Clark Fiona (eds) Victims, Perpetrators or 
Actors? Gender, Armed Conflict and Politicai Violence (London: Zed Books), pp. 69-82; Meertens, 
Donny (2001) “The Nostalgic Future: Terror, Displacement and Gender in Colombia,” in Moser 
Caroline and Clark Fiona (eds) Victims, Perpetrators or Actors? Gender, Armed Conflict and Poiitical 
Violence (London: Zed Books), pp. 133-148; Kelly, Liz (2000) “Wars Against Women: Sex Violence 
Sex Politics and Militarized State” in S. Jacobs, R. Jacobson and J. Marchbank (eds) States of 
Conflict: Gender Violence and Resistance (London: Zed Books), pp. 45-65; McKittrick, David et al, 
(1999) Lost Lives: The Stories of the Men, Women and Children Who Died as a Resuit of the 
Northern Ireiand Troubles (Edinburgh: Mainstream).
See Conibere, Richard et al (2004) Statistical Appendix to the Report of the Truth and 
Reconciiiation Commission of Sierra Leone (Human Rights Data Analysis Group, Beneficent 
Technology, Inc), p. 13. And for the full list of all male and female victims and the type of violations 
they have suffered, see Final Report of the Truth and Reconciliation Commission (2004) Witness to 
Truth: Report of the Truth and Reconciliation Commission of Sierra Leone, Vol. 2 Ch. 5, pp. 273-503.
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and girls are in particular more vulnerable to violence than men. Throughout history, men 
have sexually abused women during times of armed conflict. Women seem to occupy an 
especially precarious position: not only are women victims of the same violent conflict (e.g. 
assault, torture, looting, burning), but they are often singled out for additional sexual 
reproductive brutalities (e.g., rape, sexual mutilation, and forced prostitution, sterilisation, 
impregnation, and maternity).
The images of women as sexual beings are historically well-documented as women have 
always been taken as a battleground, ‘a trophy of war’ or a target of both victors and 
vanquished. The advancing Red Army of the Soviet Union raped large numbers of Russian 
and Polish women held in concentration camps, as well as millions of Germans at the end of 
the Second World War.^^  ^ The Serbs used rape as a weapon of oppression in the Bosnian 
war.^^  ^ In July 2010, the Democratic Liberation Forces of Rwanda militia were reported to 
have raped over 150 women, girls, and boys in in the Democratic Republic of Congo.^^^
Borer mentions that in the “World War I, 80% of war casualties were soldiers, which 
meant men. In World War II, only 50% of casualties were soldiers; by the Vietnam War, this 
number had fallen to 20%. By the 1990s, a full 90% of casualties were civilians, mainly 
women and children. For those who survive, many are forcibly displaced, becoming refugees 
and internally displaced persons, 80% of whom are again women and children.”^^"^ Indeed,
See e.g., Beevor, Antony (2003) The Fall of Berlin 1945 (London: Penguin Books).
See e.g., Valentich, Mary (1994) "Rape Revisited: Sexual Violence against Women in the Former 
Yugoslavia," Can. J. Hum. Sexuality, 3(1); pp. 53-64; Weitsman, Patricia (2008). "The Politics of 
Identity and Sexual Violence: A Review of Bosnia and Rwanda," Hum. Rts. Q., 30(3); 561-578.
Kron, Josh (2010) “ At Least 150 Women Raped in Weekend Raid in Congo,” The New York 
Times, August 22, p. A8.
Borer, Tristan (2009) "Gendered War and Gendered Peace: Truth Commissions and Postconflict 
Gender Violence: Lessons From South Africa," Vioience Against Women, 15(10), p. 1169. Also, for 
changes in the proportion of combatants and non-combatants affected by war or armed conflict 
overtime till the present time, see generally Holdstock, Douglas (2002) "Morbidity and Mortality 
Among Soldiers and Civilians," in llkka Taipale (ed.) War or Health? A Reader (London: Zed Books), 
pp. 183-197; Wadlow, René (2002) "States of Conflict: Gender, Violence and Resistance" (Book 
Reviews), Int’IJ . World P e a c e , pp. 107-109; Enloe, Cynthia (2000) Maneuvers: The International 
Politics of Militarizing Women's Lives (Berkeley: University of California Press) Turshen, Meredeth & 
Twagiramariya, Clotilde (eds.) (1998) What Women Do in Wartime: Gender and Confiict in Africa
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women are most likely to be refugees or internally displaced, they are more likely (than men) 
to experience penetrative sexual violence, more likely to be sexually mutilated, subjected to 
forced pregnancy, contract sexually transmitted diseases, experience sexual dysfunction, and 
be socially ostracised and punished culturally for a loss of purity or status as a result of 
externally inflicted harms.
Drawing upon a number of sources,^^  ^Figure 5.7 illustrates changes in the percentage 
proportion of men and women affected by war or anued conflict overtime from the World 
War I to the present phase.
Figure 5.7 Percentage proportion of men and 
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(London: Zed Books); Walzer, Michael (2000) Just and Unjust Wars: A moral Argument With 
Historical illustrations (New York: Basic Books).
Aolain, Fionnuala & O'Rourke Catherine (2010) Gendered Transitional Justice and the Non-State 
Actor (Transitional Justice Institute: University of Ulster), p. 7.
The sources are: Holdstock, Douglas (2002) "Morbidity and Mortality among Soldiers and 
Civilians," in llkka Taipale (ed.) War or Health? A Reader (London: Zed Books), pp. 183-197; 
Wadlow, René (2002) "States of Conflict: Gender, Violence and Resistance" (Book Reviews), int’i J. 
World Peace, 19(1) pp. 107-109; Enloe, Cynthia (2000) Maneuvers: The International Politics of 
Militarizing Women's L/Ves (Berkeley: University of California Press) Turshen, Meredeth & 
Twagiramariya, Clotilde (eds.) (1998) What Women Do in Wartime: Gender and Conflict in Africa 
(London: Zed Books).
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As stated earlier, in a specific example during Sierra Leone’s armed conflict, women and 
girls were targets of deliberate violence by all armed groups. They suffered abductions and 
exploitation at the hands of their perpetrators. They were mutilated, raped, tortured, forced 
into sexual slavery and made to suffer acts of extreme sexual violence and a host of other 
cruel and inhumane acts. Those fortunate enough to escape became displaced. While some 
went into exile, many were housed in camps but even these camps were unsafe for women 
and girls.^^^
Until recently, the bulk of literature has been largely gender-blinded in the analysis and 
framework of armed conflict and political violence with regard to women largely because 
men are often seen as both the victims and perpetrators of armed conflict, guerrilla fighting 
and paramilitary activities. The tendency was to ‘privatize’ the harms by women as apolitical 
and unrelated to the acts of mass (political) violence for which transitional justice measures 
seek accountability, thus leaving a broad range of harms disproportionately experienced by 
women outside the purview of transitional justice.^^  ^ Hence, there was insufficient 
recognition of women’s participation in warfare or violent conflict, whether as victims or 
perpetrators. In addition, the issue of the gendered nature of armed conflict and political 
violence did not therefore receive adequate attention amongst the theoreticians, academic 
scholars, researchers and policy- or programme-level warfare interventionists.
However in recent times, a gendered perspective of armed conflict and political violence 
has taken centre stage and there has been an articulation of gender issues in the literature both 
analytically and operationally. It is acknowledged that armed conflict and political violence 
do not affect women in the same way as men. In addition, and in response to this new
See further, Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: 
Report of the Truth and Reconciliation Commission of Sierra Leone, Vol. 3B Ch. 3, “Women and the 
Armed Conflict in Sierra Leone,” pp. 136-229; Human Rights Watch (2003) We’ll Kill You If You Cry: 
Sexual Violence in the Sierra Leone Conflict Vol. 15, No. 1(A) (New York; Human Rights Watch).
Aolain, Fionnuala & O'Rourke, Catherine (2010) Gendered Transitional Justice and the Non-State 
Actor (Transitional Justice Institute: University of Ulster), pp. 1-2.
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phenomenon, there has also been increased integration of gender and gender related issues, as 
well as the growing practice of including separate chapters or sections on gender, in many 
truth commission’s reports and recommendations.
Although armed soldiers and the perpetrators of violence have traditionally been men 
rather than women, the dynamics of armed conflict, as mentioned earlier, have now changed, 
throwing open the role of particular constructions of feminity and the characteristics of 
female culture and subcultures integral to armed conflict. While decrying the lack of a 
gender-sensitive approach in the investigative technique and reporting method of a truth 
commission, a World Bank document entitled. Gender, Justice, and Truth Commissions 
noted that almost no truth commissions “have been designed with a gender perspective in 
their mandate or in composition.”^^ ^
Also, truth commissions have always concentrated their investigations on bodily injury 
crimes that are customarily referred to as gross human rights violations, such as killings, 
disappearances, custodial torture, and abductions or illegal imprisonment, or “politically 
motivated crimes,” neglecting to pay special attention to gender-based violence, in particular 
rape and other forms of sexual torture, often regarded as non-political crimes. For instance, 
gender was not critical in the truth seeking mechanisms of the early Latin American truth 
commissions in Argentina^^^ and Chile,^^  ^ both of which did not see women then as either 
victims or perpetrators of human rights abuses.
Gender, Justice, and Truth Commissions (2006) World Bank doc.: Co-sponsored by the PREM 
Gender and Development Group (PRMGE), the Conflict Prevention and Reconstruction Team (SDV), 
Legal and Judicial Reform Practice Group (LEGJR), and LAC Public Sector Group (LCSPS), World 
Bank. p. 70.
The Argentinean National Commission on the Disappeared was created December 16, 1983, to 
deal with disappearances during the 1976-1983 military rule. The commission’s report, issued 
September 20, 1984, was commercially published under the title Nunca Màs: Informe de la Comision 
Nacional sobre la Desaparicion de Personas.
The Chilean National Commission on Truth and Reconciliation was established in 1990. The 
commission’s work stemmed from human rights abuses and disappearances during the period of 
miiitary ruie from September 11,1973, to March 11,1990. Its report was issued in February 1991.
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Over time however, truth commissions have since injected greater awareness of gender 
issues into their structure, functions and procedures, acknowledging some of the specific 
eoneems of women to be of human rights-based. In addition, the introduction of new 
measures to protect and advance the rights of women during truth-telling operations of truth 
commissions had begun to emerge by the time, for instance, the Guatemalan truth 
eommission^^^ produced its Final Report. Since then, the truth commission has continued to 
incorporate a gender-sensitive approach into its operation. For instance, in countries like 
Haiti,^^  ^ Sierra Leone,^ "^^  and Timor-Leste,^^^ the issues of gender or sexual violence were 
explicitly incorporated into the mandate of the respective truth commissions, and they were 
identified as critical avenues for disclosure and investigation.
However, how does a truth commission approach gender-based violence? Broadly 
speaking, a truth commission adopts two approaches to the issue of gender-based political 
violence, namely, gender mainstreaming and gender cabineting. Gender mainstreaming is a 
process of bringing about a desired change for men and women by ensuring that gender cuts 
across all policies and priority areas of the society’s institutions, establishments or 
organisations.^^^ The principle of gender mainstreaming stresses the full use of all human 
diversity and resources, and the shared responsibilities of men and women in all spheres of
The Guatemalan Historical Clarification Commission (CEH) was established June 23, 1994, to 
investigate human rights abuses occurring during the country’s 36-year armed conflict. The 
commission’s final report, “Guatemala: Memory of Silence,” was publicly presented on February 25, 
1999. The Argentinean and Chilean reports were issued in 1984 and 1991, respectively.
The Haiti National Truth and Justice Commission was established December 1994 to investigate 
human rights abuses in the period after the coup in September 1991 until Aristide’s return to power in 
September 1994. It delivered its final report and recommendations in February 1996.
The Sierra Leone Truth and Reconciliation Commission was enacted by Parliament in 2000 to 
investigate human rights abuses and “address impunity” arising during the armed conflict beginning in 
1990. The final report was transmitted to the president of Sierra Leone on October 5, 2004, and to the 
UN Security Council on October 27, 2004.
The Timor-Leste Commission for Reception, Truth, and Reconciliation was established in 
in 2000 to inquire into, and establish the truth regarding human rights violations which took place in 
the context of the political conflicts in Timor-Leste between 25 April 1974 and 25 October 1999. The 
Commission (CAVR in its Portuguese acronym) submitted its report to the president of Timor-Leste, 
Alexandre "Xanana" Gusmao, on October 31, 2005.
Sandole-Staroste, Ingrid (2009) “Gender Mainstreaming: A valuable Tool in Building Sustainable 
Peace.” In Sandole Dennis et al (eds) (2009) Handbook of Conflict Analysis and Resolution (London; 
New York: Routledge), p. 226.
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social ordering in order to make gender visible at all levels of s o c i e t y I n  effect, gender 
mainstreaming has two aspects:
1. the integration of gender equality concerns into the analyses and formulation of all policies, 
programmes and projects; and
2. initiatives to enable women as well as men to formulate and express their views and participate in 
decision-making across all development issues/^^
This means that the goal of gender mainstreaming, as a top-down process, is to achieve the 
gender equality of men and women, putting both of them at the heart of policy-making and 
ensuring, in particular, an effective women’s representation in key positions for the planning 
and design.^^^
The second approach to gender violence by a truth commission can be referred to as 
“gender cabineting.” Gender cabineting involves dealing in gender-specific issues pertaining 
exclusively to women or men, as the situation demands. The aim of gender cabineting is to 
focus attention on gender-specific issues, serving as a means of keeping these issues in the 
cabinet, that is, alive and relevant for investigation and reporting so that the concerns of 
women, in particular, feature as priority concerns of the institution dealing with these issues.
The incorporation of gender cabineting into a truth commission’s hearings serves the key 
objective of securing for women the opportunity to express themselves and voice their 
experiences of gender violence through special hearings dedicated to them. In many truth 
commissions’ proceedings, women often find it difficult to talk about their personal
Chinkin, Christine (2001) Gender Mainstreaming in Legal and Constitutional Affairs: A reference 
Manual for Governments and other Stakeholders (London: Commonwealth Secretariat), p. 14.
Organisation for Economic Co-operation and Development (OECD) (1999) DAC Guidelines for 
Gender Equality and Women’s Empowerment in Development Co-operation (OECD, France), p. 15.
See United Nations Development Programme (UNDP), 2002, Gender Approaches in Conflict and 
Post-Conflict Situations, http://www.undp.org/women/docs/gendermanualfinalBCPR.pdf.
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experiences, the trauma they have gone through publicly, and instead they prefer to talk about 
the violations done to other people such as their sons, husbands, lovers and brothers, etc.^ ®^ 
However in spite of the advances made by truth commissions in relation to the 
appointment of women as commissioners and sensitivity to women’s issues, there are 
concerns about the positive potential of gender mainstreaming and cabineting in achieving 
gender equality for men and women in all areas of policy. Thus, for example, gender 
mainstreaming, at times, can represent a distraction or diversion from real issues affecting 
women. In particular, the presence of women commissioners or women top officials at the 
level of the secretariat can give the false impression that since women are naturally inclined 
to be more sensitive to women issues, there is no need to worry about the concerns of women 
in organisational decision-making processes. But in practice, the situation is not always the 
case. As an illustration, Ghana’s truth commission "^^  ^ had four women and five men 
commissioners. But despite having four women commissioners and other women who were 
involved in sensitisation training and family counselling, this truth commission faced 
criticism from women’s organisations, accusing it of neglecting women's issues, and for not 
working with local women's groups during its reconciliatory process.^^^
The mere appointment of women as commissioners or the designation of women as 
officials to address women-related issues in the absence of other gender consciousness 
mechanisms may just be a way of disguising the daunting gender problems faced by women 
during armed struggles, resulting in lip service being paid to gender issues affecting women.
Walker, Margaret (2009) “Gender and Violence in Focus: A Background for Gender Justice in 
Reparations,” in Ruth Rubio-Marin (ed.) The Gender of Reparations: Unsettling Sexual Hierarchies 
while Redressing Human Rights Violations (New York: Cambridge University Press), p. 19.
The Ghana’s National Reconciliation Commission (NRC) was established in 2003 to compile 
accurate historical records of past human-rights violations that had occurred in the country by 
providing a formal forum for victims to tell their stories.
For an overview of Ghana National Reconciliation Commission's inattention to women's issues, 
see, Vaiji, Nahia (2006) Ghana’s National Reconciliation Commission: A Comparative Assessment 
(International Center for Transitional Justice: Occasional Paper Series).
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As Bell and O’Rourke^ "^  ^ have remarked, “[t]he increased participation of women does not 
equate in any simple way with a feminist reshaping of either peace processes or transitional 
justice mechanisms.” This means that more needs be done, beyond having women at the 
level of the commission or at the level of the secretariat, in order to bring gender issues to the 
forefront of the truth commission’s hearings.
Also, as stated earlier, gender mainstreaming is a top-down process; its effectiveness 
depends on the political will of the leadership to publicly support gender integration and to 
communicate the commission’s commitment to gender equality .A ssigning women to 
official positions in a truth commission may be a desirable way of filling the necessary quota 
but, if making women commissioners or giving women official positions fails to bring into 
the open the gender issues affecting women during a truth commission’s hearing procedures, 
the unaddressed personal grief or suffering of women, the violation of their rights, may end 
up being relegated to the private sphere at the end of its operation. And by keeping silent over 
these issues when they should have been addressed, the concerns of women may -  probably -  
remain invisible during the operation of a truth commission, while appearing to be visible 
because of the presence of women at the higher echelons of its operation.
Research has shown that keeping silent about the traumatic experience of war has been 
associated with severe, persistent problems such as posttraumatic stress disorder (PTSD), in 
the post-war situation. "^^  ^ It is essential that violent acts against women are confronted head- 
on and worked through during a truth commission’s hearings in order to achieve a calmer, 
more satisfactory post-conflict phase. In a chapter on “Past Trauma Persisting in the Present,”
Bell, Christine & O'Rourke, Catherine (2007) “Does Feminism Need a Theory of Transitional 
Justice? An Introductory Essay,” Int’U . Transitional Justice, 1(1), pp. 23-44.
®^Ubid., p. 34.
For more discussion on this view, see e.g., Porter, Fenella & Sweetman, Caroline eds. (2005) 
Mainstreaming Gender in Development: A Critical Review (Oxford: Oxfam GB); Dodhia, Dinesh & 
Johnson, Tina (2005) Mainstreaming Gender in Debt and Development Resource Management 
(London: Commonwealth Secretariat).
See, Bramsen, Inge et al (2002) “Secondary Traumatization in Dutch Couples of World War II 
Survivors,” J. Consulting Clinical Psych., 70(1), pp. 241-245.
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Hunt has discussed the crippling long-term effects of traumatic experience of war, in the 
post-conflict situation, arguing that to reduce the feelings of hopelessness and helplessness, 
the victims of trauma should confront and reprocess their problems and continuing war 
experiences in an open manner. Hunt also explains that “opportunities to talk about the 
traumatic events and their consequences are an essential element in coming to terms with 
events and overcoming any associated problems.”^^ ^
The aim of truth the commission, as mentioned above is not only to heal divisions 
between communities but also to help individuals, both victims and perpetrators, to overcome 
or lessen the long-term problems associated with past trauma. In addition to having women’s 
representation in the operation of truth commissions, adequate rules and modes of operation 
sensitive to the special needs of women must be put in place to supplement the representation 
in order for truth commissions to realise to the fullest degree their objectives.
A World Bank report on gender and truth commissions mentions that truth commissions 
generally have valuable potential for transforming gender relations post-conflict, for “[a] 
gender perspective in a TC (truth commission)’s report can help bring about changes in 
existing laws and patterns of behavior that have contributed to inequality and 
discrimination.”^^  ^ The document further explains that “...incorporating gender-sensitive 
approaches into the work of the TC not only aids in making effective reparations for victims 
of human rights abuses, but also helps prevent future conflicts.” '^^  ^Underlining this, Barry 
also remarks that:
Hunt, Linda (2002) “The Past Trauma Persisting in the Present: The Survivors of Earlier Wartime 
Trauma in Old Age,” in llkka Taipale et a! (eds.) War or Health? A Reader (London: Zed Books), p 
332.
World Bank (2006) Gender, Justice, and Truth Commissions (World Bank doc.), p ix (Executive 
Summary).
^ 'Ib id .
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International instruments and the machinery for reconstruction and conflict prevention must be made 
responsive and relevant to women across those continents where armed conflict tears their lives 
apart/ °^
However, the exclusive focus on women’s issues in gender cabineting may not necessarily 
address the multifarious violence suffered by women and this may again subconsciously 
undermine the gender-focused potential of the truth commission in promoting an 
international apparatus of human rights and accountability. Violence exists in a continuum of 
ways, notably, political, economic and social. The rights discourse enunciated in the 
Universal Declaration of Human Rights, and in subsequent covenants and conventions, 
encompasses not only civil and political (CP) rights but also economic and social (ES) rights 
as well.^^  ^ This means that just as civil and political rights are indivisible and intimately 
linked to economic and social rights, so also are their breaches, i.e. their corollary types of 
violence, i.e., civil and political (CP) violence and economic and social (ES) violence.^^^
In this context, the truth commission, as mentioned earlier, tends to focus primarily on 
civil and political (CP) violence, characterised by physical or violent manifestations of attack, 
neglecting economic and social (ES) violence, which does not involve physical injury but 
which, invariably, is suffered mostly by women.^^  ^With regard to bodily injury for instance.
Barry, Jane (2005) Rising Up In Response: Women’s Rights Activism in Conflict (Women’s Action 
Fund), p. xi.”
See generally. Universal Declaration of Fluman Rights (19480 European Convention on Fluman 
Rights (1950); Convention on the Elimination of all forms of Racial Discrimination (1965); International 
Covenant on Civil and Political Rights (1966);lnternational Covenant on Economic, Social and 
Cultural Rights (1966); American Convention on Fluman Rights (1969); Convention on the 
Elimination of Discrimination Against Women (1979); African Charter on Fluman and People’s Rights 
(1981); Convention Against Torture (1984); Declaration on the Right to Development (1986); 
Convention on the Rights of the Child (1989); World Conference on Fluman Rights, Vienna (1993); 
Convention on the Status of Refugees (1994); and. Treaty setting up the International Criminal Court
“  For a discussion on the importance of social and economic rights in relation civil and political 
rights, see Osiatynski, Wiktor (2009) “Needs-Based Approach to Social and Economic Rights,” in 
Shareen Flertel & Lanse Minkle (eds.) Economic Rights: Conceptual, Measurement, and Policy Issues 
edited by r (Cambridge; New York: Cambridge University Press), pp. 56-75.
For instance, war or armed conflict absorbs scarce and productive resources, resulting in 
economic and social consequences, such as poverty, unemployment, homelessness, issues of
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women’s experience of violence is often reduced to rape.^ "^^  But sexual violence is not, 
however, the only violence women suffer in situations of armed conflict and political 
repression/^^ Rape and the abusive sexual treatment of women are grave criminal acts and 
are therefore recognised as critical violations of human rights and crimes against humanity 
when systemic in nature,^^  ^but wartime rape or sexual violence has no economic or social 
import; it is political violence meant to express the power and dominance of one fighting 
party over another. As an illustration, in the Bosnian war, rapes were used by Bosnian 
Serbian rebel fighters as a political weapon to demoralise and demassify the entire Bosnian 
population: “The men were forced to attend the women’s sexual torture. The bodies of 
Bosnian women were used as a film ... [to show] their worthlessness, their inferiority and 
their powerlessness. At the same time it was a campaign of destruction against the person and 
ethnic identity and the self-esteem of the Bosnia population.”^^ ^
The point here is that the repercussion of the truth commission treating women’s 
concerns as a single issue of rape or sexual atrocity through the use of gender cabineting may 
cause the gender issue to become ghettoised, leaving all the other types of violence against 
women unattended during its operation. Ross underscores the importance of treating violence 
in terms of a three-fold continuum of political, economic and social violence, the kinds 
passing into each other, noting in the context of the South African truth commission that:
health, education, and refugees, destruction of property and farmland, etc., all of which are felt 
disproportionately by women. For more insight on the disproportionate impact of war or armed conflict 
on women, see Elshtain, Bethke (1995) Women and War (Chicago; London: University of Chicago 
Press).
See Gardam, Judith & Charlesworth, Hilary (2000) “Protection of Women in Armed Conflict,” Hum. 
Rts. Q., 22(1); pp. 148-149; Gallagher, Anne (1997) “Ending the Marginalization: Strategies for 
Incorporating Women into the United Nations Human Rights System,” Hum. Rts. Q., 19(2); p. 317, 
note 111 (giving examples of the work of the Special Rapporteurs on the Former Yugoslavia, 
Myanmar and on Rwanda which tended to mention sexual abuse only).
Walker, Margaret (2009) “Gender and Violence in Focus: A Background for Gender Justice in 
Reparations,” in Ruth Rubio-Marin (ed.) The Gender of Reparations: Unsettling Sexual Hierarchies 
while Redressing Human Rights Violations (New York: Cambridge University Press), p. 19.
Ni Aolain, Fionnuala & O'Rourke, Catherine (2010) Gendered Transitional Justice and the Non- 
State Actor {Transïï\ona\ Justice Institute: University of Ulster), p. 4.
Seifert, Ruth (2002) "Rape: The Female Body as a Symbol and a Sign: Gender-specific Violence 
and the Cultural Construction of War," in llkka Taipale et al (eds.) War or Health? A Reader {London: 
Zed Books), p. 289.
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Permitting the expression of pain of a particular kind, [the Commission] emphasised bodily violation at 
the expense of a broader understanding of apartheid and its consequences. Foregrounding certain forms 
of violence in the public record, it rendered some kinds of pain more visible while displacing other 
forms of experience and its expression. Its work points to the ease with which women’s experiences are 
homogenised and the range of expressions to give voice to experience restrieted.^^^
Clearly, there are problems with the application of gender mainstreaming and cabineting by a 
truth commission. However, to overcome the problems inherent in the quota system (i.e. 
gender mainstreaming) and the privileging of political violence over social or economic 
violence (i.e. gender cabineting), it is suggested that violence must be conceptualised and 
operationalised as an indivisible continuum. That is, the truth commission needs to cut across 
all traumatic events arising from the breach of civil and political (CP) violence, and treat 
them, together with economic and social (ES) traumatisation, as a crosscutting theme as well 
as a specific focus area.
As already mentioned, political violations of human rights of a physical manifestation 
are often thrust into the limelight for disclosure and investigation by a truth commission and, 
the private violations, such as psychological or emotional harms, the destruction of property, 
economic deprivations, forced familial separation during the armed confiict, etc., are not 
often recognised and acknowledged. Yet, violations which are coming out of a direct physical 
act alone, may not make visible women’s concerns and experiences of human rights abuses. 
As Mansaray points out, in the case of post-conflict Sierra Leone, “[t]here are more women 
heads of households, more single parents and thousands of war widows. This has created 
extreme economic, social and psychological hardships, with destitute women left alone to
Ross, Fiona (2002) Bearing Witness: Women and the Truth and Reconciliation Commission In 
South Africa (London: Pluto Press), p. 162.
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care for children and extended family members.”^^  ^In this context, categorising violence into 
the public and private sphere instead of treating all types of violence as interrelated suggests 
that only the violence with overt characteristics is gendered and that it is this type of violence 
alone that warrants redress by a truth commission.
Whereas all types of violence, political, economic or social, are gendered. And, as 
indicated earlier, all human rights are indivisible and interdependent for all peoples and all 
na t ions . The  universality, indivisibility, interdependence and interrelatedness of all human 
rights and fundamental freedoms were recently reaffirmed by the UN General Assembly on 
the 60th Anniversary of the Universal Declaration of Human Rights, where it adopted the 
Optional Protocol^to the International Covenant on Economic, Social and Cultural Rights 
(OP or Optional Protocol). The Optional Protocol bridges an intriguing dichotomy that long 
existed between the application of CP and ES rights in terms of advancing all human rights 
for all, by allowing the victims of social and economic rights' violations now to find redress 
at the international level.
Accordingly, to have a substantial influence on the shape and consensus that underpin 
the new political dispensation in the post-conflict society, a truth commission needs to reflect 
the nature of violence and human rights violations against men and women during its
Mansaray, Binta (2000) “Women Against Weapons: A Leading Role for Women in Disarmament,” 
in Anatole Ayissi and Robin-Edward Poulton (eds) Bound to Cooperate: Conflict, Peace and People in 
Sierra Leone (Geneva, United Nations Institute for Disarmament Research (UNRISD), p. 143.
For further discussion on the conception of the indivisibility of all human rights, see Van Boven, 
Theo (1977) “Partners in the Promotion and Protection of Fluman Rights,” Netherlands Int’l L. Rev., 
24(1-2): pp. 55 -71. See also the Vienna Declaration and Programme of Action: "All human rights are 
universal, indivisible and interdependent and interrelated." World Conference on Fluman Rights, 
Vienna Declaration and Programme of Action (adopted July 12, 1993), U.N. Doc. A/CONF.157/23, 
para. 5.
UN Gen Ass: “Optional Protocol to the International Covenant on Economic, Social and Cultural 
Rights,” Res. A/RES/63/117, 10 December 2008 (http://www2.ohchr.org/english/bodies/cescr/docs/A- 
RES-63-117.pdf). On the status of the Protocol at the time of writing, October 10th, 2009, 30 UN 
Member States had signed the Protocol including Belgium, Finland, Italy, Netherlands, Spain (in 
Europe), Ecuador, El Salvador, Guatemala (in South America), Timor-Leste (in South Asia), Ghana, 
Mali, Senegal, and Togo (in Africa). United Kingdom and United States were not included. Flowever, 
the updated list of States that signed and ratified/acceded to the Protocol can be found at UN Treaty 
Collection, http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-
a&chapter=4&lang=en.
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proceedings. In underlining this point, Caroline notes that political, economic and social 
violence “cannot be treated separately if sustainable peace is to be achieved.”^^  ^ Therefore, 
with regard to women’s issues being the focus of attention in this section, violence against 
women must be understood to encompass all types of violence and a truth commission must 
reflect this in its investigative and reporting techniques. And by treating all types of violence 
as carrying the same significance, a truth commission will thus create an accurate expectation 
on the part of victims who are largely women that the commission is following, in the words 
of Olckers, “a path of reconciliation, guidance and consideration.”^^ ^
5.8 Less-thorough in data-gathering technique
The casual nature of data-gathering by a truth commission means it lacks thoroughness. The 
reason for this casual approach to data-gathering may be attributed to its limited mandate 
which restricts its scope of operation and which specifies the nature of cases it should cover 
and how far beck it should go in uncovering and investigating the past violations. That is to 
say, the extent of human rights violations or mass atrocities to be investigated and reported 
upon by a truth commission is governed by the national interests of the sponsoring state and 
the enabling legislation enacted to underpin the truth commission’s operation.
As an illustration, in the case again of the SATRC, which was established following 
negotiation and compromises that were reached between the then ruling apartheid regime and 
the African National Congress (ANC), various submissions were made to the SATRC during 
its sittings that highlighted the huge number of deaths and injured persons during the ANC’s 
armed struggle (in the ‘people’s war’) against the then apartheid government. However, for 
the sake of national interest and the fragile peace in the country at the time, no effort was
Moser, Caroline (2001) “Gendered Continuum of Violence and Conflict: An Operational 
Framework,” in Moser Caroline and Clark Fiona (eds) Victims, Perpetrators or Actors? Gender, Armed 
Conflict and Political Violence (London: Zed Books), p. 31.
Olckers, llze (1996) "Gender-Neutral Truth: A Reality Shamefully Distorted," Agenda, 31, p. 62.
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made by the SATRC throughout its sittings to probe these allegations of violence or 
investigate the actors involved in such violence.^^ "^
Also, in both the case of the Uruguayan Commission for the Investigation of the 
Situation of the Disappeared and Related Events and the Chilean National Commission for 
Truth and Reconciliation, many human rights violations were excluded from being 
investigated and reported to safeguard national interests of the two sponsoring states. In 
particular, the mandate of Chilean National Commission for Truth and Reconciliation 
actually prevented the Commission from investigating torture that did not result in death.^^  ^
Even with the many disappearances of people over the previous seventeen years of military 
rule which were investigated, the proof of Chilean former military leader, Gen. Augusto 
Pinochet’s own role in the worst atrocities remained largely circumstantial,^^^ as touched 
upon by the Chilean truth commission.
Although, the Chilean Commission (or the Rettig Commission) documented 3,197 cases 
of people who were killed or forcibly disappeared, and the second truth commission, the 
Valech Commission, created by former socialist president Ricardo Lagos (2000-2006) also 
certified 28,459 political prisoners and torture victims, perhaps due to the limited scope of 
these previous truth commissions, the Chilean government has since decided to set up another 
truth commission in 2010 “to certify victims of forced disappearance, politically-motivated
^  Ross, Fiona (2002) Bearing Witness: Women and the Truth and Reconciliation Commission in 
South Africa (London: Pluto), p. 206.
Popkin, Margaret and Roht-Arriaza Naomi (1995) “Truth as Justice: Investigatory Commissions in 
Latin America” L. & Soc. Inquiry, 20(1); p. 84. See also, Hilbink, Lisa (2007) Judges beyond politics in 
democracy and dictatorship: Lessons from Chile (Cambridge: Cambridge University Press), p. 180 
(noting that the Commission’s mission “explicitly excluded the investigation of torture, exile, and other 
abuses; only deaths and disappearances were to be documented.”)
^  Flayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” Hum. 
Rts Q., 16(4); pp. 597-655. See also, Brody, Reed (2001) “Justice: The First Casualty of Truth?” The 
Nation newspaper (New York) April 30,2001.
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murder or imprisonment and torture under the [1973-1990] dictatorship” of the late Gen. 
Augusto Pinochet.^^^
With this sort of casual approach to discovering and investigating past acts of violence 
and the identification of the perpetrators of violence by a truth commission, such a 
commission cannot claim to have unearthed a complete picture of the truth, to have rendered 
the true facts of past happenings and have served as a vehicle for accounting for and 
redressing the past happenings.
A truth commission, by definition, is supposed to function at the level of catharsis, 
allowing the victims or their relatives who have gone through the trauma of serious human 
rights violations to vent their grief and sufferings to achieve emotional release and closure. 
However, the search for the truth, in the pursuit of justice for these victims or their relatives 
requires that every case is important. But without hearing every case and the way it affects 
the individuals concerned, catharsis may not be achieved. So in this respect the casualness of 
the data-gathering is a serious drawback in the effective functioning of a truth commission.
5.9 Omitting to probe international dimensions to the conflicts
A truth commission rarely investigates the involvement of foreign governments and 
international actors in the funding and training of gross violators of human rights and 
humanitarian n o r m s . Y e t  the role of international organisations and foreign governments in 
orchestrating and fomenting the quarrels that often result in human rights abuses, genocide 
and mass atrocities in other UN member states cannot be over-emphasised.
Estrada, Daniela (2010) “Another Chance for Reparations for Pinochet Victims,” IPS-lnter Press 
Service International Association Feb 11, 2010. This new truth commission issued the Final Report of 
its investigation in August 2011. (Fluff Post, 26 Aug 2011, available at: 
http://www.huffingtonpost.eom/2011/08/26/boris-weisfeiler-pinochet-chile_n_938562.html.
See generally, Feeney, Patricia & Kenny, Tom (2005) “Conflict Management and the OECD  
Guidelines for Multinational Enterprises,” in Karen Ballentine, Fleiko Nitzschke (eds.) Profiting from 
Peace: Managing the Resource Dimension of Civil War (Boulder, Co.; London: Lynne Rienner), pp. 
345-375; Sriram Lekha (2005) Globalizing Justice for Mass Atrocities: A Revolution in Accountability 
(London: Routledge).
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Although the armed conflict in Sierra Leone, for instance, was mainly carried out by 
Sierra Leoneans themselves, the conflict was launched by individuals who were trained in 
Libya and funded by Liberia. As Gberie points out, the armed conflict “was driven not by 
local command and ideas and sensitivities ... but by outsiders, principally Charles Taylor of 
Liberia.”^^  ^Gberie also mentions the involvement of Libya, particularly with regard to “two 
letters that Sankoh [rebel leader in the armed conflict] wrote to Mohammed Talibi of the 
Libyan People’s Bureau in Accra [Ghana] reveal[ing] that his forces had received a constant 
flow of cash from the Libyans for the purchase of arms and other forms of logistical 
support.”^^® The role of Libya in fuelling the armed conflict was also underlined by the 
SLTRC in its Final Report when it noted that:
The Government of Libya instituted a programme of revolutionary training for a small number of 
Sierra Leonean dissidents as part of its wider international initiative to equip potential insurgents with 
the means to launch “liberation” movements in their own countries. Crucially, the training included a 
guerrilla warfare component; it also introduced Sierra Leonean participants, among them Foday 
Sankoh, to other revolutionaries from the West African sub-region and beyond, among them Charles 
Taylor.®^ ^
The roles of intemational actors in fanning the embers of discord and conflict, and in 
fomenting troubles in almost every country undergoing transitional arrangements are well- 
documented. In particular, recent declassified US State Department records have shown the
Gberie, Lansana (2005) A Dirty War in West Africa: The RUF and the Destruction of Sierra Leone 
(London: Hurst & Company), p. 15.
Gberie Lansana (2005) A Dirty War in West Africa: The RUF and the Destruction of Sierra Leone 
(London: Hurst & Company), p. 63.
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 2: “Findings,” para. 375, p. 85.
289
extent of U.S. involvement in many human rights abuses in South American countries in the 
past.^ ^^
Where a truth commission makes an attempt to uncover and disclose the role of 
intemational collaborators in perpetrating violence in the sponsoring state, it often does so in 
passing, and superficially too. For instance, the Chadian Commission of Inquiry into the 
Crimes and Misappropriations Committed by the ex-President Habre, his accomplices and/or 
accessories did try to mention the identities of intemational actors that provided financial, 
material, and technical support to the country’s ancien regime, but the investigation did not 
go so far as to provide a tme picture of what had happened.^^^
Whereas Hissène Habré, the former president of the central African state of Chad was 
assisted by “large-scale financial, logistical and military support of the USA, France and 
Sudan,” and between 1982 and 1990, was alleged to have been responsible for the deaths of 
an estimated 40,000 people, murdered on his watch by a massive security apparatus and with 
some 200,000 tortured.^^ "^  Also, the US-backed military coup that overthrew the democratic 
government of Salvador Allende in Chile on 11 September 1973 and installed an almost 17- 
year dictatorship headed by Augusto Pinochet, a another case in point. Here, Allende died 
when the presidential palace was bombed, and thousands of Chileans were imprisoned, 
tortured or killed as a result of this coup. As a result, many Chileans became what were then 
called 'desaparecidos' -  “disappeared people" and their bodies were never retumed to their 
f a m i l i e s . I n  spite of this, the subsequent government-sponsored tmth commission.
The National Security Archive Electronic Briefing Book No. 239—  Part II (English Version) Eds., 
Carlos Osorio and Mariana Enamonetab. Located on the Internet at:
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB239d/index.htm Accessed 12/01/08.
See, Hayner, Priscilla (1994) “Fifteen Truth Commissions-1974 to 1994: A Comparative Study,” 
Hum Rts. Q., 16(4); pp. 597-655.
Bram, Posthumus (2010) "The Case Against Flissene Flabre," International Justice Tribune, 10 
February 2010.
Freeman, Mark (2006) Truth commissions and procedural fairness (Cambridge: Cambridge 
University Press)
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the Chilean National Commission for Truth and Reconciliation Comision Nacional de 
Verdady Reconciliacion ”) omitted to probe the intemational dimensions to the conflicts.^^^
Similarly, both the El Salvador National Tmth Commission (Commission on the Tmth 
for El Salvador) and Haitian National Tmth and Justice Commission (CNVJ) failed to 
address intemational dimensions in their reports submitted at the end of their operations as 
well.^^  ^ In the case of El Salvador for instance, while its tmth commission was directed to 
record the depredations of an umbrella guerrilla group, FMLN (Farabundo Marti National 
Liberation Front; in Spanish: Frente Farabundo Marti para la Liberacion Nacional) as well as 
those of the security forces and death squads,^^  ^ this commission was reticent in identifying 
the civilian financial backers of the death squads^^  ^and linking any incidents directly to U.S. 
agents.^ ®^
Also, the role of intemational private security and private military companies in fuelling 
war and atrocity, and in contributing significantly to the outbreak and perpetuation of war 
does not appear to come within the purview of a tmth commission. It is worth noting that 
these private security military companies use deadly force and often engage in armed 
conflict, and they may well be capable of committing human rights or humanitarian 
violations. For instance in a case filed in 2003, claimants Luis Alberto Galvis and others 
brought a suit against Occidental Petroleum and security corporation AriScan for bombing 
raids that occurred in Santo Domingo, Colombia on December 13, 1998, killing villagers
Brody, Reed (2001) “Justice: The First Casualty of Truth?” The Nation newspaper (New York) April 
30, 2001.
Ibid.
978 Buergenthal, Thomas (1994) “The United Nations Truth Commission for El Salvador,” Vand. J. 
Transnat'l L , 27(3); pp. 504, 526-532.
Popkin, Margaret (1995) “El Salvador: A Negotiated End to Impunity?” in Naomi Roht-Arriaza (ed.) 
Impunity and Human Rights in International Law and Practice (New York; Oxford: Oxford University 
Press), p. 211.
Buergenthal, Thomas (1994) “The United Nations Truth Commission for El Salvador,” Vand. J. 
Transnat'l L , 27(3); p. 532, explains that “the Commission did not find sufficient credible evidence -  
there were of course many rumors and allegations that were investigated -  tying U.S. military or 
intelligence officers to any specific act of violence. If we had had that evidence, we could have made it 
public in the Report.”
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resident in the area/^^ Also the British-based Ghurkha Security Guards (GSG) company was 
alleged to have trained factional groups in Sierra Leone’s armed conflict in counter­
insurgency techniques, thereby contributing to the perpetuation of war in that country/^^
There is also the issue of corporate complicity with regard to corporate entities aiding 
and abetting, or providing the means for the perpetuation of atrocities during armed conflict 
or authoritarian rule. For instance, the British directors of Heritage Oil and Gas participated 
in the hiring of Executive Outcomes (EO), a South African mercenary group which made use 
of black Angolans and Namibians from South Africa’s old 32"  ^Battalion firm to train Sierra 
Leonean combatants in counter-insurgency.^^^ The practice of corporations supporting 
combatants during armed conflict carries with it a liability for the human rights abuses 
committed by these combatants .For  instance, Sandline Intemational, a private security 
firm, was contracted in Sierra Leone for the supply of arms and provision of military 
expertise to armed opposition in violation of a UN arms embargo.^^^
It is instmctive that the use of mercenaries is condemned by intemational declarations 
and treaties, and is clearly discouraged by the relevant intemational humanitarian law 
instmments.^^^ Indeed, mercenaries often precipitate, rather than resolve, intemal insurrection
Galvis et al, v Occidental Petroleum et al, CV03-2860-WJR (C.D. Cal 2003), discussed in Terry 
Collingsworth, “Summary of Current ILRF Cases to Enforce Human Rights under the ATCA.” ACLU  
International Civil Liberties Report (2003), at
http://www.sdshh,com/ICLR/ICLR_2003/16_Collingsworth.pdf.
Gberie, Lansana (2005) A Dirty War in West Africa: The RUF and the Destruction of Sierra Leone 
(London: Hurst & Company), p. 91.
See Rubin, Elizabeth (1997) “An Army of One’s Own: In Africa, Nations Hire a Corporation to 
Wage War” Harper’s Magazine, February 1997.
^^See Forcese, Craig (2000) “Deterring ‘Militarized Commerce’: The Prospect of Liability for 
‘Privatized’ Human Rights Abuses.” Ottawa L. Rev., 31(2); pp. 171-211. (Discussing, in the context of 
Canadian situation, the prospect of criminal or civil prosecutions against companies engaging in 
“militarized commerce” with various combatants around the world.)
See, Beyani, Chaloka & Lilly, Damian (2001) Regulating Private Military Companies: Options for 
the UK Government (International Alert, London, UK); Lilly, Damian (2002) Private Military 
Companies: Options for Regulation. (Green Paper Submission: International Alert).
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977, 1125 UNTS 3, UN Doc. A 32/144, 
Annex 1 (1977), Art. 47; Organisation of African Unity (GAU) “Convention for the Elimination of 
Mercinarism in Africa,” GAU Doc. CM/817(39), Annex II, Rev. 3, (1977); “International Convention 
Against the Recruitment, Use, Financing and Training of Mercenaries,” 11 December 1989, GA Res. 
44/34, 44 UN GAGR Supp. No. 49, at 306, UN Doc. A 44/49 (1989).
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and conflict; as Shearer points out, “[mjercenaries are widely perceived to be war profiteers 
exploiting violence for personal gains.”^^  ^From the Congo crisis of the early 1960s, to the 
Nigerian civil war between May 1967 and January 1970, Angola’s sordid war immediately 
after independence in 1975, the drug war in Colombia through 1989 into the 1990s, civil wars 
in Burma and Papua New Guinea and Cambodia, to the armed conflict in Sierra Leone in the 
1990s, mercenaries are widely seen as soldiers-of-fortune as they aim only at overthrowing or 
undermining the constitutional order and territorial integrity of a state.
The UN Special Rapporteur on the use of mercenaries, who has investigated mercenary 
activities worldwide for about sixteen years, Enrique Bemales Ballesteros, remarks that: 
“Mercenary activities are a form of violence ... to hamper the exercise of the right to self- 
determination of peoples and to violate human rights.”^^  ^It follows, therefore, that mercenary 
interventions in violent conflicts constitute an ‘abuse’ of intemational humanitarian law.^^^
Although finding the appropriate links to investigate private security, private military 
companies and corporate actors may prove difficult for a tmth commission in the aftermath of 
mass atrocity, by seemingly omitting to probe intemational dimensions to the conflicts, a 
tmth commission thus fails to set forth the antecedents, circumstances, factors, and context of 
the violations it seeks to uncover and disclose in a comprehensive and compelling manner. 
And in that regard, the recovery efforts of a tmth commission do not usually establish the
Shearer, David (1998) Private Armies and Military Intervention (London: International Institute for 
Strategic Studies), p. 13.
Report on the Question of the Use of Mercenaries as a Means of Violating Human Rights and 
Impeding the Exercise of the Right of Peoples to Self-determination, UN Doc. E/CN.4/1997/2420, 
February 1997, para. 114. See also, the Special Rapporteur’s Report on the Question of the Use of 
Mercenaries as a Means of Violating Human Rights and Impeding the Exercise of the Rights of 
Peoples to Self-Determination, UN Doc. A/58/115, 2 July 2003, para 71 (“Mercenary activity signifies 
the commission of a crime, meaning that whatever form it takes, the law cannot accept or condone 
the existence of mercenaries.”)
For scholarly analysis of this view, see e.g.. Major, Marie-France (1992) “Mercenaries and 
International Law,” Geo. J. Int'l & Comp. L , 22(1): pp. 103-150; Zarate, Juan Carlos (1998) “The 
Emergence of a New Dog of War: Private International Security Companies, International Law, and 
the New World Disorder,” Stan. J. Int'l L. , 34(1): pp. 75-162. For a discussion on the activities of 
mercenaries, including participation in armed conflicts and attacks against the self-determination of 
peoples around the world, see genera/// Arnold, Guy (1999) Mercenaries: The Scourge of the Third 
Wbr/cf (Basingstoke: Macmillan); Abdel-Fatau Musah “ 'Kayode Fayemi (eds) (1999) Mercenaries: An 
African Security Dilemma (London: Pluto).
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authoritative record of the past that it is mandated to provide. However, it is noteworthy that 
intemational corporations (such as banks and insurance companies) that have benefited from 
human rights abuses have gone a long way to providing material reparations to victims as a 
result of class action suits filed against them coming out of media, non-governmental 
organisation and political pressure.^^^
5.10 Failure to investigate the socioeconomic conditions underpinning abuses
As indicated earlier, the tmth commission focuses on gross violations of civil and political 
rights and humanitarian norms violations, such as forced disappearances, execution and 
torture, and it fails to include in its mandate economic and social crimes, such as cormption 
involving the appropriation of public resources by military officials during dictatorships, 
especially high-ranking officials.
Early tmth commissions established in countries such as Argentina and Chile had 
focused attention on political violence and ignored economic, social and cultural violence.^^  ^
And apart from Chad, East Timor and a few others which conducted the investigation of 
economic crimes in the transition phase, almost all tmth commissions focus their 
investigations on gross violations of civil and political rights.
Although the enabling legislation of Ghana’s National Reconciliation Commission 
mandated it to investigate cormption,^^^ the economic aspect of the National Reconciliation
Bassiouni, Cherif (2006) “International Recognition of Victims’ Rights,” Hum. Rts. L. Rev., 6(2); p. 
221 .
These commissions in Argentina and Chile focus on forced disappearances; later commissions 
have focused on other grave civil and political rights abuses. More recent commissions, such as the 
one created in East Timor, have included— albeit in a more limited fashion— violations of economic, 
social, and cultural rights.
Vasallo, Mark (2002) “Truth and Reconciliation Commissions: General Considerations and a 
Critical Comparison of the Commissions of Chile and El Salvador,” U. Miami Inter-Am. L. Rev., 33(1); 
pp. 154.
For instance. Article 4(a) of the Ghanaian Truth commission enabling legislation. The National 
Reconciliation Commission Act, 2002 mandated the Commission to “investigate violations abuses and 
of human rights relating to killings, abductions, disappearances, detentions, torture, ill-treatment and 
seizure of properties suffered by any person within the specified periods.” Also, Section 4 (d)(e) of
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Commission’s mandate was dropped before it started operation. And, instead, the 
investigation of corruption by Ghana’s National Reconciliation Commission was entrusted to 
the national Serious Fraud Office (SFO), modelled along the anti-fraud institution with a 
similar name and mandate in the United Kingdom. Its Final Report however manages to 
include a section on the restitution of property, stating that: “those who suffered unlawful 
confiscation of property, such as lands and buildings should, in principle, have their 
properties restored to them.”^^ ^
The SATRC also did not address the economic issues relating to the gross human rights 
violations during the apartheid era, though the Commission in its Final Report of the 
Reparation and Rehabilitation Committee, published in 2003, did lay some blame for 
apartheid on the role of business, including transnational corporations, and called for 
companies to finance programmes of compensation out of existing assets and future profits. 
Because of “decades of profits [which] were based on systematic violations of human 
r i g h t s , t h e  Report “proposed a levy of 3 billion rand on South Afiican companies, 
including the Anglo-American Mining Corporation.”^^ ^
Although the SLTRC examined the role of economic factors, particularly illegal diamond 
mining, in terms of fuelling the armed conflict, it found however that “the exploitation of 
diamonds was not the cause of the confiict.”^^  ^Yet, the SLTRC was critical of the role of the 
intemational diamond industry for facilitating the confiict by being “largely indifferent to the
The Truth, Justice and Reconciliation Bill, 2008 establishing Kenya’s Truth, Justice and Reconciliation 
Commission (TJRC) mentioned, “Investigating economic crimes, such as grand corruption and the 
exploitation of natural or public resources and how they have been dealt w/fh(d): “inquiring Into the 
irregular and illegal acquisition of public land and making recommendations on how the land can be 
repossessed or how the cases on such land can be determined” (e).
National Reconciliation Commission Report, Recommendations for Reconciliation and Institutional 
Reforms, Ch. 2, s.2.4.2.1 “Reparations” 8, October 2004.
IR C  Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 6, Ch. 5; 
para. 60, p.155.
^  See, Schabas, William (2005) "War Economies, Economic actors and International Criminal Law," 
in Karen Ballentine and Heiko Nitzschke (eds.) Profiting From Peace: Managing the Resource 
Dimension of Civil War (Boulder, Co.; London: Lynne Rienner), p. 435.
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 2; para. 553, p. 107.
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origin of ‘conflict diamonds’, even at a time when reports of atrocities relating to the conflict 
in Sierra Leone were widely disseminated in the global media. These lapses significantly 
promoted the trade in illicit ‘conflict diamonds’ and thereby encouraged the prolonging of 
local wars, including the conflict in Sierra Leone.”
By and large, the notion that non-political violence, such as corruption and 
embezzlement may be associated with human rights is far down on the priority list of 
violations a truth commission often embarks on investigating. However, a recent civil society 
report on massive corruption during apartheid in Africa underscores the point about why the 
investigation of economic and social violation should not be ignored by a truth
999commission.
Corruption and economic crimes are highly corrosive of confidence in the justice system 
in that they affect people’s sense of society’s fairness, thus creating feelings of resentment 
towards the constituted a u t h o r i t y . A  truth commission’s goal in this respect should be to 
put an end to widespread impunity and to establish the rule of law. Van Vuuren argues that 
corruption entrenched in authoritarian rule does not vanish with the advent of democracy, but 
rather, “inevitably serves[s] to corrode the new order.”
Arguably, a truth commission seeking to investigate social and economic violations in 
addition to political violence may be constrained by limited resources, basic technical 
capabilities and a lack of investigatory powers to access classified information. However, the 
negative impact of limiting its investigation to political violence far outweighs the cost that 
may accrue to it for this lack of extension of investigative power. For instance, a new
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 2; para. 573, p. 109.
See Van Vuuren, Flennie (2006) “Apartheid Grand Corruption Assessing the scale of crimes of 
profit in South Africa from 1976 to 1994: A Report Prepared by Civil Society at the Request of the 
Second National Ant-Corruption Summit” (Institute for Security Studies, Cape Town).
See UN doc. Eleventh UN congress on Crime Prevention and Criminal Justice, BKK/CP/08, held 
in Bangkok, Thailand (18-25 Aprial 2005).
Van Vuuren, Hennie (2006) “Apartheid Grand Corruption Assessing the scale of crimes of profit in 
South Africa from 1976 to 1994: A Report Prepared by Civil Society at the Request of the Second 
National Ant-Corruption Summit” (Institute for Security Studies, Cape Town), p. 5.
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struggling democratic government may be wrongly perceived as more corrupt than the 
succeeding ancien regime. Cavallaro & Albuja point out for instance, that “Latin American 
dictatorships were not corrupt,”^^®^ yet this may be hard to believe. In fact, “[pjublic 
perception that a democratic South Africa is more corrupt than the apartheid regime 
dominated much of the public discourse for a number of years after 1994.” ®^®^ The reason for 
these sorts of wrong perception is simply because economic violations were largely ignored 
for investigation by many truth commissions during their public hearings.
Therefore, addressing the issue of corruption may be necessary to the consolidation of 
new democratic regimes, especially because, “[sjituations of transition offer unique windows 
of opportunity to address issues of impunity which are of crucial importance in a society’s 
development.”^^®"^ By making corruption visible through investigations during transitional 
periods, a truth commission can help erode the legitimacy of corrupt leaders, exposing the 
secret bank accounts held in secret locations by these leaders around the world.
Also, including economic crimes and corruption in the types of violations a truth 
commission investigates and reports upon would provide a mechanism to address popular 
demands for accountability in an effective manner. The trend now is that new truth 
commissions are beginning to address an array of specific issues, and more careful attention 
is being paid to specific violations of economic human rights, as well as their impact more 
generally on society beyond direct victims. For instance, the mandates of the Liberian truth 
commission included economic crimes such as the exploitation of natural or public
Cavallaro, James & Albuja, Sebastian (2008) “The Lost Agenda: Economic Crimes and Truth 
Commissions in Latin America and Beyond,” Kieran, McEvoy & Lorna McGregor (eds.) Transitional 
Justice from Below: Grassroots Activism and the Struggle for Change (Oxford [u.a.j: Hart), p. 129.
Van Vuuren, Hennie (2006) “Apartheid Grand Corruption Assessing the scale of crimes of profit in 
South Africa from 1976 to 1994: A Report Prepared by Civil Society at the Request of the Second 
National Ant-Corruption Summit” (Institute for Security Studies, Cape Town), p. 3.
Transparency International Kenya, (March 2006) 76 ‘Adili’ News service Editorial, p. 1, Nairobi. 
Located online at: http://www.tikenya.org/documents/adili76.pdf.
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r e s o u r c e s , b u t  the commission failed to address these erimes during its operation. 
Remarking on this failure in partieular, Ojielo notes that “the definitions are so broad as to
amount to nothing.' ,1006
5.11 Conclusion
In this chapter the shorteomings of a truth commission have been examined and, as the 
analysis has shown, in so many instanees, the reeovery efforts of truth eommissions did not 
neeessarily establish the authoritative record of the past that they were often mandated to 
provide. A truth eommission’s general tendeney to somewhat downgrade and sometimes 
negleet “full diselosure” of past events under investigation indieates that the “truth” of a truth 
commission is not sufficiently faetual; and it has also been seen that the evidenee it relies 
upon is based on hearsay, and that it fails to eorroborate the victims’ statements or to verify 
them.
While these shorteomings appear to cast doubt on the potential of a truth commission to 
set forth the anteeedents, circumstanees, faetors, and context of past human rights violations, 
this is not to suggest that the efforts of truth commission always end in failure. Compared 
with the shorteomings of eriminal and eivil litigation discussed under sections 3.6, 3.7.2 and 
4.5 earlier, a truth commission is still, by far, more capable of eontributing to promoting, 
deepening and facilitating peace in those countries where violent eonfliets, human rights 
abuses and genoeide have resulted in severe setbaeks, not only to the human rights and
See “An Act to Create the Truth and Reconciliation Commission (TRC) of Liberia,” approved June 
10 2005, Art IV, s 4(a), Mandate of the Commission (specifically) enumerating “economic crimes” 
within the scope of matters to be investigated. For the definitions of economic crimes adopted by the 
Liberia truth commission, see The Truth and Reconciliation Commission of Liberia (TRC) Final 
Report, 30 June 2009, pp. 88-89; 335.
Ojielo, Ozonnia (2010) Critical Lessons In Post-Confllct Security In Africa: The case of Liberia's 
Truth and Reconciliation Commission (Wynberg: South Africa, Institute for Justice and Reconciliation, 
Occasional Paper 1), p. 11.
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economic progress of these countries but also to their humanistie development and economic 
progress.
This means that these shortcomings should be set against the background picture that a 
truth eommission operates under different procedures from a eriminal or civil court and is 
freed from the straight]aeket of criminal court procedure. This alone makes it possible for it 
to elieit less proeedurally constrained testimony, ineorporate expressions of memory, 
pereeption and emotion whieh are not present under criminal or civil prosecution.
However, the overarehing aim of a truth eommission, like any other redress institution, 
ineluding eriminal courts (whether for criminal or civil litigation) is justice. Indeed, “[t]he 
merit in securing justice,” argues Goldstone, “is that it provides a procedure for exposing the 
truth” as well as achieving soothing effect for the society. But how is justice to be 
aehieved after the end of armed conflict or authoritarian rule? Is it through criminal or civil 
prosecution, or through a truth commission? Does it matter which institution of justice is 
adopted to bring justiee and provide significant satisfaction to victims of mass atrocities? 
What are the values that underpin justiee whieh any institutions of justiee must serve? 
Chapter 6 puts into perspeetive the eoneept of justice, and identifies and analyses its values in 
terms of how they are achievable under a truth commission as compared to court trial. The 
impaet assessment of the SLTRC will thereafter follow this in Chapter 7.
Goldstone, Richard (1996) “Justice as a Tool for Peace-Making: Truth Commissions and 
International Criminal Tribunals,” N.Y.U. J. Int'l L  & Pol., 27(3), p. 486.
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Chapter 6
Justice and its Values
6.1 Introduction
Justice, as stated in the concluding part of the previous chapter, is the overarching aim of both 
the truth eommission and other notable praetiees and programmes of redress, ineluding 
eriminal and eivil prosecution; administrative purges; lust rat ion;  compensation and 
reparation sehemes;^ ®^ ® symbolic gestures of a p o l o g y ; a n d  traditional and indigenous
These involve the removal of those considered collaborators in perpetrating abuses from 
employment as happened in several European states, including France, Belgium and Italy after World 
War II, and later in Portugal and Greece. For an overview of this, see e.g., Simonin, Anne & Austin, 
James (2000) “The Right to Innocence: Literary Discourse and the Postwar Purges (1944-1953),” 
Yale French Stud., No. 98, pp. 5-28.
“Lustration” means the disbarment of officials of a previous regime from public office on the basis 
of violations and abuses of human rights committed by them. For example, the mass disqualification 
of those associated with the past human rights abuses under the prior regime in post-Soviet Eastern 
European counties at the end of the Cold War. For a scholarly discussion of this issue, see e.g., 
David, Roman (2003) “Lustration Laws in Action: The Motives and Evaluation of Lustration Policy in 
the Czech Republic and Poland (1989-2001),” L. & Soc. Inquiry, 28(2); pp. 387-439; Szczerbiak, 
Aleks (2002) “Dealing with the Communist Past or the Politics of the Present? Lustration in Post- 
Communist Poland,” Europe-Asla Stud., 54(4): pp. 553-572; Boed, Roman (1999) “An Evaluation of 
the Legality and Efficacy of Lustration as a Tool of Transitional Justice.” Colum. J. Transnat'l L. 37(2): 
pp. 357-402; Los, Maria (1995) “Lustration and Truth Claims: Unfinished Revolutions in Central 
Europe,” L. & Soc. Inquiry, 20(1): pp. 117-161.
These involve making material or monetary reliefs available for the victims as a way of bringing 
home to perpetrators of past violations the consequences of their wrongdoing, similar in scope and 
operation to tort remedies for victims of massive human rights violations as discussed in Chapter 4.
 ^ These involve a frank acknowledgement of fault or failure by substantial political figures on behalf 
of public bodies —  nations, governments, or institutions —  in response to past historic wrongs 
committed by these bodies. Past apologies made in that regard include: Tony Blair’s 1997 regrets for 
British government inaction during the Irish Potato Famine in the mid-nineteenth century; Danish 
Prime Minister Poul Nyrup Rasmussen’s apology for the forced relocation of Inuit people in 1953 and 
a similar apology by Premier Danny Williams on behalf of the Government of Newfoundland and 
Labrador; Palestinian leader Mahmoud Abbas’ apology to the Kuwaitis for Palestinian support for 
former Iraqi dictator Saddam Hussein’s invasion during the 1990-91 Gulf War; the IRA’s apology for a 
1973 killing of an alleged informer —  later understood to have been a mistake; President Bill Clinton’s 
apology for Western failure to act during the 1994 genocide in Rwanda; France’s acknowledgement of 
the massacre of thousands of Algerians at Sétif in May 1945 —  an atrocity seen as the great spur to 
Algerian nationalism; a Canadian government apology in 2001 for military executions during the First 
World War; a German government apology for the colonial-era massacre by German soldiers of tens 
of thousands of ethnic Herero people of Namibia; and Israeli Prime Minister Ariel Sharon’s apology for
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mechanisms. Although, prosecution is often thought to be the sole response to gross 
human rights a b u s e s , a s  discussed in both Chapters 3 and 4, both criminal and civil trials 
have their limitations. So, it is important to give recognition to other institutions of justice in 
aceounting for past v io la t ions .However ,  it is relevant at this stage to consider what 
justice stands for and, this is the subject of discussion in section 6.2.
6.2 Conception of Justice
How do victims of human rights violations perceive justice, and how do they respond to it? 
To many victims of human rights violations, getting a judicial response to their victimhood is 
a subordinate consideration of little weight in relation to the satisfaction of their immediate 
needs. For instance, in a 2008 BBC World Service Trust survey on the knowledge and 
attitudes of Sierra Leoneans regarding transitional institutions, including truth commissions 
and criminal trials in the post-eonflict phase, respondents were asked for their views on
his part in the climate of incitement that led to the assassination of his predecessor, Yitzhak Rabin 
(Marrus, Michael (2006) Official Apologies and the Quest for Historical Justice (Munk Centre for 
International Studies, University of Toronto: Occasional Paper, No. Ill), p. 4).
For insight into these mechanisms, see Huyse, Luc & Slater, Mark (2008) Traditional Justice and 
Reconciliation after Violent Conflict: Learning from African Experiences (Stockholm: International 
IDEA).
Maogoto, Nyamuya (2004) War crimes and Realpolltik: International Justice from World War I to 
the 21st Century {Boulder, Colo.: Lynne Rienner), p. 7.
For more discussion in this area, see Bassiouni, Cherif (2002) "Accountability for Violations of 
International Humanitarian Law and Other Serious Violations of Human Rights," in M. Cherif 
Bassiouni (ed.) Post-Confllct Justice (Ardsley, N.Y.: Transnational Publishers), pp. 26-39 
(emphasising that international and national prosecutions are not the only methods of accountability, 
and then discussing various - accountability options inciuding, (a) international prosecutions; (b) 
international and national investigatory commissions; (c) truth commissions; (d) nationai prosecutions; 
(e) national lustration mechanisms; (f) civil remedies; and (g) mechanisms for the reparation of 
victims); Mani, Rama (2002) Beyond Retribution: Seeking Justice In the Shadows of War (Oxford: 
Poiity Press), p. 89 (noting the immense popularity of both truth commissions and trials and the strong 
support they receive from the international, human rights and donor communities as means of justice 
for past atrocities.). See also Freeman, Mark (2010) Necessary Evils: Amnesties and the Search for 
Justice (Cambridge; New York: Cambridge Univ. Press), p. 6 (noting that in terms of possible choices 
for addressing widespread atrocities of the past, “tjhe field of transitional justice has highiighted that 
there is actually a broad spectrum of choices available to respond to such situations, including formal 
and informal nonjudicial and quasi-judicial mechanism such as truth commissions, victims reparations 
programs, and institutional reform measures.”). For in-depth study of justice mechanisms as a whole, 
see Teitel, Ruti (2000) Transitional Justice (Oxford; New York: Oxford University Press) (discussing, 
in terms of justice in post-conflict phase, criminai justice (pp. 27-67), historical justice (pp. 69-117), 
reparatory justice (pp. 119-147), administrative justice (pp. 149-189 and constitutional justice (pp.191- 
211).
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justice, but the respondents gave a variety of responses. The authors of the survey noted that 
the responses varied from justice being regarded as trust (66%), giving someone their rights 
(24%), doing the right things (24%), fair treatment (14%), forgiveness (11%), to punishment 
(7%) to trials (5%).^^^  ^By way of comparison, these responses are fairly in accord with those 
given by the families of the missing in Timor Leste in Robin’s report already referred to 
above. For example, when Timor Leste respondents were asked what justice meant to them, 
there was no unanimity on its meaning. While some respondents regarded justice as 
fate/retum of human remains (37%), or acknowledgement/recognition (26%), others thought 
of justice as prosecution (22%) or compensation (14%)}^^^
Again, in Victims ’ Perceptions o f Justice, Truth, Reparations, Reconciliation, and the 
Transition in Nepal, a 2008 survey of victims and their families from 17 districts in Nepal 
that evaluated the opinions and expeetations of the vietims and their families on a range of 
transitional-justice issues, such as human-rights violations, truth-seeking, justice, 
accountability, reparations, and reconeiliation, the respondents perceived justice in different 
ways: Justice was regarded as the prosecution of perpetrators (12%), compensation (8%), 
fulfilment of the demand of the victims (7%), establishing the truth about human-rights 
violations (6%), and equality (6%). Of course, the overwhelming number of respondents 
could not fathom the meaning of justice (24%).^°^^
One lesson to be drawn from the above two surveys is that justice is a word that admits no 
certitude. In addition it also means that, contrary to the conception of justiee in typically 
idealistic sense of the judicial prosecution and punishment of individual perpetrators, criminal
BBC World Service Trust (2008) Peace, Justice and Reconciiiation in Sierra Leone: A Survey of 
Knowledge and Attitudes Towards Transitional Institutions in Post-Confiict Sierra Leone (BBC World 
Service Trust, ICTJ, & SCG).
Robin, Simon (2010) An Assessment of the Needs of Families of the Missing in Timor Leste (New 
York: Post-war Reconstruction and Development Unit), p. 81 (Note: The responses were originally 
expressed in decimal numbers but have been converted to percentages for the purpose of this 
analysis).
ICTJ/Advocacy Forum Report (2008) Nepali Voices Victims’ Perceptions of Justice, Truth, 
Reparations, Reconciiiation, and the Transition in Nepal (Kathmandu, Nepal: International Center for 
Transitional Justice (ICTJ) & Advocacy Forum), p. 27
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prosecution is not the pivot of accountability and redress for the victims of human rights 
violations. As evident from above, only about 12% of Sierra Leone-surveyed respondents, 
and 22% of Timor Leste surveyed-respondents considered criminal prosecution to be an 
important element in the administration of justice. The majority of respondents considered 
their justice needs in relation to non-judicial matters such as forgiveness, compensation, 
acknowledgement and recognition. This apparent preference for non-judicial redress 
mechanisms, deriving from the needs-based, by victims, indicates that on the practical side of 
things, consideration of justice’s impact on the actual lives of victims is paramount. Of 
course, this practical consideration of justice also entails discovering the truth of what has 
happened and identifying the perpetrators as well. For example, a deponent who testified at 
the South Afiican Truth and Reconciliation Commission’s human rights violations hearings 
requested to know the identity of the perpetrators of murder, in order to forgive and move on:
I would love to know who killed my father, so would my brother, I suppose, because it’s very hard for us 
right now to do anything, because in order for us to forget, and forgive, we do want to forgive, but I mean I 
don’t know what to say. We do want to forgive but I mean we don’t know who to forgive, we don’t know 
the killers, you know.*°^^
In essence, this implies that the administration of justice must reflect the needs, desires, and 
preferences of the victims as it is only those who have suffered the trauma of violent conflicts 
that are in a better position to determine how to redress their victimhood. To refer back to the 
diverse meaning of justice as conceived by the surveyed-respondents from Sierra Leone and 
the victims above, one may recall Adam Smith’s instructive statement that the term “justice”
Cited in Audrey, Chapman (2008) “Perspectives on the Role of Forgiveness in the Human Rights 
Violations Hearings,” in Chapman R. Audrey and Van der Merwe Hugo (eds.,) Truth and 
Reconciiiation in South Africa: Did the TRC Deliver? (Philadelphia: University of Pennsylvania Press), 
p. 71.
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has “several different meanings.”^^ ^^  On the definition of a term, Chambers reminds, in the 
context of accounting principles, that it is very important to have a grasp of the theoretical 
concept of the objects of discussion because if those objects are not defined, “it is quite 
impossible to set out how to measure them, and it seems to be quite pointless to speak of 
eliminating known biases.”^^ ^^  To avoid ambiguity, and to have an idea of what exactly 
justice entails as a concept, its definition in the literature is hereby examined below.
Conceptually, the contemporary meaning of justice is derived from the ideas of 
Rawls, who discusses justice along three principles, namely, the idea of a fair system of 
cooperation, a well-ordered society, and citizens as free and equal moral p e r s o n s . O n  the 
basis of these principles, Rawls maintains that justice consists in the assignment of 
fundamental rights and duties by institutions and also in the determination of an “appropriate 
distribution of the benefits and burdens of social cooperation” ®^^  ^ in order that those who are 
worse off are advantaged to some degree. For Rawls, the role of justice is to provide an 
objective standard of distributing basic rights and duties, fixing a proper balance between 
conflicting claims to the advantages of social cooperation, and determining the proper 
distribution of the burdens of social cooperation. According to this conception, justice 
therefore means “a set of related principles for identifying the relevant considerations”^ i n  
the determination of the proper balance between competing claims. This exercise of proper 
balance in the administration of justice, in the Rawlsian situation, involves identifying the 
particular institutions rather than actual social realisations.
Smith, Adam (1976) The Theory of Moral Sentiments (Oxford: Clarendon Press), p. 269.1019
Chambers, R. J. (1964) “Measurement and Objectivity in Accounting,” Acc. Rev., 39(2): p. 268. 
See Rawls, John (1999) A Theory of Justice Revised Edition (Oxford: Oxford University Press), 
pp. 5-8, 8-10, and pp. 18-24 respectively. Rawls’ three principles were respectively re-captured in, 
Rawls, John (2001) Justice As Fairness: A Restatement {Cambridge, Massachusetts; London: The 
Belknap Press of Harvard University Press), pp. 4-6, 4-6 and 11-12.
Ibid, (1999), pp. 4, 397-405.
Ibid, p.10.
3 0 4
Although Rawls’s theory depicts justice as a sort of moral ideal that should be 
pursued by all societies, its application, as suggested above, requires giving priority to 
liberties via the institutions of a system of representative government based on universal 
s u f f r a g e . I n  other words, his ideas are operative among members of a well-ordered and 
already-defined society rather than a chaotic one, like one that is just emerging from armed 
conflict or authoritarian rule. A professor of philosophy and law, Samuel Freeman 
summarises the main features of Rawls’s idea as follows:
Rawls applies the idea of a hypothetical social agreement to argue for principles of justice. These 
principles apply in the first instance to decide the justice of the institutions that constitute the basic 
structure o f the society. Individuals and their actions are just insofar as they conform to the demands of 
just institutions ... These institutions can be individually organized and jointly combined in several 
different ways. How they are specified and integrated into the social system deeply affects people’s 
characters, desires and plans, and their future prospects, as well as the kinds of persons they aspire to 
be. Because of the profound effects of these institutions on the kinds of persons we are, Rawls say the 
basic structure of society is the primary subject of justice.^ ®^ ^
From Rawls’ perspective therefore, we cannot decide on how to administer justice without 
first having institutions in place. If that is the case, this raises an important question about 
how justice could be portrayed in unfavourable social conditions where institutions are non­
existent. Of course, one could argue whether in the absence of an institution or organised 
body to enforce peoples’ claim to human needs, justice can be properly administered. 
However, writing in the context of the situation in Liberia after the end of the armed conflict.
Rawls, (2001) pp. 8-10. Cf. Rawls, (1999), pp. 4-6 noting that “the idea of a well-ordered society 
where the public conception of justice provides a mutually recognised point of view from which 
citizens can adjudicate their claims of political right on their political institutions or against one another 
in conformity with the agreed ingredients of societal existence.”
Freeman, Samuel (2003) “Introduction: John Rawls -  An Overview,” in Samuel Freeman (ed.)T/?e 
Cambridge Companion to Rawls (Cambridge: Cambridge University Press), pp. 3-4 (emphasis in the 
original)
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a Senior Peace and Development Advisor to the UN Resident and Humanitarian Coordinator 
in Kenya, Ojielo Ozonnia reports on the extent of institutional depredations that occurred 
during the conflict:
Liberia’s best judges and counsellors emigrated during the war years. And combatants destroyed 
judicial infrastructure as well as other facilities such as public buildings and social amenities. Previous 
governments in Liberia had used the police and the judiciary as tools for regime security and 
protection. However, public confidence in both institutions is very low. Their capacity to deliver justice 
to the victims of the conflict remains in doubt.
Looking at the destruction of the administration of justice in Liberia, as reported by Ozonnia, 
then obviously, addressing the legitimate claims for justice for victims of human rights 
violations under such a dysfunctionality of the national judicial system at the time of 
transition means that if justice is meant to guide victims’ choices about how to redress their 
victimhood, then institutional arrangements may not necessarily precede the pursuit of 
victims’ needs. Of course, the alternative, such as ad hoc international tribunals may be 
considered, but it is evident that rules and institutions alone do not tell us about the needs of 
people, how to be fair when deciding among people and what is happening in the lives of 
people. Nonetheless, at one end of the theoretical spectrum, Rawls’ thesis has significantly 
illuminated the development of theory justice and it has continued to influence contemporary 
understandings of justice. As Nozick stresses, “political philosophers ... must either work
Ojielo, Ozonnia (2010) Critical Lessons In Post-Confllct Security In Africa: The case of Liberia's 
Truth and Reconciliation Commission (Wynberg: South Africa, Institute for Justice and Reconciliation, 
Occasional Paper 1 ), p. 7. For further perspective on the weakness of the criminal justice system at 
the end of serious and widespread atrocities, see Verwoerd, Wilhelm (1999) "Individual and/or Social 
Justice after Apartheid? The South African Truth and Reconciliation Commission," Eur. J. Dev. Res., 
11(2): pp.115-140.
For a substantial discussion of the main features of Rawls’ account of justice, ranging from his 
understanding of and contribution to liberalism, to democratic thought, and to economic justice, by 
notable justice theorists, see Samuel Freeman (ed.) (2003) The Cambridge Companion to Rawls 
(Cambridge: Cambridge University Press).
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within Rawls’ theory or explain why not.” ®^^  ^ However, Rawls’ influence requires further 
examination. This examination will reveal, inter alia, that the institutional arrangement which 
Rawls greatly relies on for both the conceptualisation and realisation of justice is not 
adequate to deal with the administration of justice in a state just emerging fi-om armed 
conflict where the machinery of government would have broken down.
So, moving on from Rawlsian ideas, Amartya Sen, a professor of economics and 
philosophy, offers a different perspective of justice by rejecting Rawls’ procedural and 
institutionalised conception of justice, and arguing that the facts of human nature, and of 
human society are relevant factors in the determination of fundamental principles of justice. 
Reflecting on two competing approaches to justice—transcendental institutionalism, 
underpinned by a social contract framework, and realization-focused comparison, 
underpinned by a comparativist framework. Sen believes that transcendental institutionalism, 
initiated by Thomas Hobbes, further pursed by John Locke, Jean-Jacques Rousseau and 
Immanuel Kant, and later relied upon by many contemporary justice theorists, including John 
R a w l s , i s  not progressive. This is because societies full of real human beings will not be 
able to agree on a definite, perfect set of institutions and rules. And, in the end, there “may 
not indeed exist any identifiable perfectly just social arrangement on which impartial 
agreement would emerge.”*
Rather than presuming compliance with an ideal behaviour and right institutions as 
conceptualised in transcendental institutionalism, on which today’s mainstream justice theory
Nozick, Robert (1974) Anarchy, State, and Utopia (Oxford: Blackwell), p. 183. See also Hart, H. L. 
A. (1973) “Rawls on Liberty and Its Priority,” U. Chi. L. Rev., 40(3): p. 534 (noting that “No book of 
political philosophy ... has stirred my thoughts as deeply as John Rawls's A Theory of Justice.)
Rawls himself explains that his “aim is to present a conception of justice which generalizes and 
carries to a higher level of abstraction the familiar theory of the social contract as found, say in Locke, 
Rousseau, and Kant.” {Rawls (1999), p.10).
Sen, Amartya (2009) The Idea of Justice (London: Allen Lane, Penguin Books), p. 15. See, 
Farrelly, Colin (2007) Justice, Democracy and Reasonable Agreement Availability (Basingstoke, 
England: Palgrave Macmillan) (making similar case as Sen’s by arguing against the principled 
paradigm of ideal theory of justice, deliberating instead a virtue-oriented theory of justice entitled 'civic 
liberalism.’)
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largely draws, Sen, instead, concentrates on the realisation-focused understanding of justice 
which examines the actual behaviours of people and their social relations in society. A 
critical argument in favour of Sen’s approach is the need to focus on actual realisation and 
accomplishment of people rather than on right institutions and rules in the administration of 
justice. That is, to focus on how justice is realised in practical terms in the life of people, 
while also acknowledging a diversity of approaches. As Sen himself puts it, “the recognition 
that a broad theory of justice that makes room for non-congruent considerations within the 
body of that broad theory need not thereby make itself incoherent, or unmanageable, or 
useless.”***^*
If Sen’s diagnosis of justice is right, and if justice implies more than mere criminal 
prosecution of perpetrators of human rights violations, it means therefore that on the practical 
side of things, the satisfaction of human needs, as emphasised above by many victims, is of 
paramount importance to conformity with justice. The point is that needs must be taken into 
consideration whenever the issue of justice is in question, since, as Minow points out, the 
objective of a responsive justice should be “to repair the injustice, to make up for it, and to 
effect corrective changes in the record, in relationships and in future behaviour.”***^  ^ In 
essence, justice, therefore, entails recognition of certain basic socioeconomic needs of victims 
beyond the protection of civil and political rights. Without addressing the issues of housing, 
health, education and welfare support, the victims are bound by the necessities of staying 
alive and are unable to exercise any of the rights retributive justice may seek to protect. To 
enable the exercise of civil and political rights therefore, serious consideration should first of 
all be given to the underlying concerns and needs of victims in redressing their victimhood. 
In other words, administering justice in relation to the actual lives of victims would be the 
priority.
Ibid, Sen, p. 397 (emphasis in the original).
Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after Genocide and 
Mass Violence (Boston: Beacon Press), p. 91.
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To illustrate this point, the reactions of leaders of the Acholi people in Northern 
Uganda, who have been the principal victims of atrocities perpetrated by the Lord's 
Resistance Army (LRA), are pertinent. In the aftermath of the indictments for war crimes 
and crimes against humanity against Joseph Kony, the LRA rebel leader, and four of his 
henchmen, the Acholi leaders actually travelled to The Hague and specifically asked the court 
to withdraw its arrest warrants against the men indicted for prosecution in deference to their 
own local preferences and peace imperatives.***^ "* The Acholi leaders’ preference for 
traditional Acholi ceremonies of reconciliation and forgiveness over criminal prosecution 
thus offers a classic example of a critique of rights-based redressai strategy aimed at the 
protection of rights of the victims.
The point to emphasise here is that the view of victims should be treated with respect, 
and consideration should also be given to prevailing local agreements in redressing human 
rights violations suffered by the victims in order to connect concretely with their needs and 
aspirations. Barden & Murphy argue that the elements that form the background or context of 
a just situation are in part conventional and in part peculiar to the particular society.***^  ^
Barden & Murphy’s view, of course, finds expression in a separate survey of attitudes toward 
justice and peace undertaken in northern Uganda districts in 2007. In this survey, Pham et al 
found that most of those surveyed, including Acholi respondents, showed a willingness to 
compromise for the sake of peace. In particular, when the respondents were asked if they 
favoured peace with amnesty or peace with trials, 80 per cent chose peace with amnesty in 
the belief that trials could hinder the peace process. Also, some 54 per cent of respondents in 
the survey preferred other options such as forgiveness, reconciliation, and reintegration of
The LRA has, since 2008, been relocated from Uganda to the Central African Republic, 
Democratic Republic of Congo, and South Sudan, (see Hopwood, Julian (2011) We Can’t Be Sure 
Who Killed Us: Memory and Memorlallzatlon In Post-confllct Northern Uganda (New York: 
International Center for Transitional Justice).
1034 «y^ jii Qome out of the bush?” Economist, 10/21/2006, 381(8500): pp. 56-57.
Barden, Garrett & Murphy, Tim (2010) Law and Justice In Community (Oxford: Oxford University 
Press), p. 136.
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LRA leaders or their confession and apologies. Although about 41 per cent of respondents 
equally expressed a preference for trials and/or punishment including imprisonment, over 81 
per cent of respondents, however, said amnesty would help to achieve peace, and 86 per cent 
said they would accept amnesty if it was the only means of achieving peace.***^ ^
The overall view of the Acholi respondents as recorded in that 2007 survey gives 
support to the idea that focusing on the legitimacy of victims’ needs as a warrant for redress 
has empirical underpinnings. In addition, it also means that the broad participation of victims 
in the process of addressing their victimhood is very important, not least, to ensure that the 
outcome effectively responds to their actual needs. The protection of liberty and security 
within a state depends upon achieving and maintaining equilibrium between civil society and 
democratic governance. A social scientist, Erich Fromm stresses the importance of this 
equilibrium. According to Fromm, the participation of people in the polity of state is a crucial 
test of the moral legitimacy of that state: “The only criterion for the realization of freedom is 
whether or not the individual actively participates in determining his life and that of society, 
and this not only by the formal act of voting but in his daily activity, in his work and in his 
relations to others.”***^  ^ On this view, it means that it is essential to take full account of the 
views of victims of human rights violation in redressing their victimhood to avoid 
unwelcome solutions.
While it seems there is a “wide agreement that wrongdoers should get the punishment 
they deserve,”***^  ^ the above reactions are an indication that justice does not imply a 
retributive principle of punishment. When a person commits an offence against other persons 
and inflicts unjustified harm on them, the person may be brought into line and punished, but
Pham, Phuong et al (2007) When the War Ends: A Population Based Survey on Attitudes about 
Peace, Justice, and Reconstruction In Northern Uganda (International Center for Transitional Justice 
and Human Rights Center, University of California, Berkeley), p. 3.
Fromm, Erich (1994) Escape From Freedom (New York: H. Holt), p. 300.
Elster, Jon (2006) “Retribution.” In Jon Elster (ed.) Retribution and Reparation In the Transition to 
Democracy (Cambridge; New York: Cambridge University Press), p. 54.
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at times, it may be justified to forgive the offender if the offender makes a sincere and 
remorseful apology to the victims, i.e. if forgiveness is appropriate and will not make matters 
worse. Stressing the conserving and restorative effects of apology, Laura Blumenfeld has 
written movingly about her redemptive meetings both with a Palestinian man, Omar Kamel 
Al-Khatib, who tried to kill her Jewish father, David Blumenfeld, and also about other 
meetings she had with the family of Al-Khatib. After these meetings, Al-Khatib offered his 
apology for what had happened and even wrote a letter to Laura’s father and expressed his 
“deep pain and sorrow” for what he did.***^ ^
This sort of meeting, often facilitated under a non-judicial justice mechanism like a 
truth commission, acknowledges the legitimacy of victimhood and victims. And, as 
Weinstein & Halpem maintain, it also “converts the stereotype; the fear becomes subsumed 
by humanness; the devil becomes a human being who committed evil acts.”***"*** In this 
context, what are the values the institutions of justice are meant to serve? These values are 
discussed in 6.3 below.
6.3 Values of Justice
Common to all institutions of justice are certain sanctioning goals meant for the protection, 
restoration, and improvement of public order. While these fundamental goals have been 
expressed in many forms, for the purpose of this thesis, they are synthesized into eight 
specific goals, namely, (1) pursuit of truth (2) accountability for past actions (3) due process 
in addressing past happenings (4) fair assignment of responsibility, (5) redress and restitution, 
(6) deterrence or reassurance of non-repetition of past acts, (7) pursuit of security, and (8) 
social reconciliation. These eight goals or values of justice are hereby sequentially analysed
See Blumenfeld, Laura (2002) “The Apology: Letters from a Terrorist,” New Yorker, 78(2), pp. 37-
40.
Weinstein, Harvey & Halpern, Jodi (2004) “Empathy and Rehumanization after Mass Violence,” in 
Eric Stover and Harvey M. Weinstein (eds.) My Neighbor, My Enemy: Justice and Community in the 
Aftermath of Mass Atrocity {Cambridge, New York: Cambridge University Press), p. 310.
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in sub-sections 6.3.1 -  6.3.8 in comparative terms, i.e., looking at truth commissions and the 
judicial approach.
6.3.1 Pursuit o f Truth
In the first instance, truth is an essential precondition for justice.***"** Also, the pursuit of truth 
is required in the resolution of a dispute or conflict.***"*^  For instance. Justice Powell in his 
dissenting opinion in BuUington v Missouri, stated that “[ujnderlying the question of guilt or 
innocence is an objective truth: the defendant, in fact, did or did not commit the acts 
constituting the crime charged. From the time an accused is first suspected to the time the 
decision on guilt or innocence is made, ... [the] criminal justice system is designed to enable 
the trier of fact to discover that truth according to law.”***"*^
Laudan, Larry (2006) Truth Error, and Criminal Law: An Essay in Legal Epistemology {Cambridge: 
Cambridge University Press), p. 2.
Mani, Rama (2002) Beyond Retribution: Seeking Justice In the Shadows of War (Oxford: Polity 
Press), p. 103 (emphasising that “the exposure of truth is essential for reconciliation as it serves to 
ensure the resolution of a dispute, proving catharsis for victims who can finally express their untold 
suffering and redeem their reputations”). See also Brittain, Victoria (2001) “Time for truth as Rwanda 
Strives for Reconciliation,” The Guardian (UK), 6 April (quoting a Rwanda government’s Chief 
prosecutor, Gerald Gahima who had remarked about the need to know the truth in the context of 
Rwanda genocide, saying: “Of course, we cannot kill all those who deserve to die, it would not 
stabilise our society. But in the aftermath of genocide there was an over whelming feeling that there 
must be accountability, people must be punished so it will not happen again. ... Establishing the truth 
is as important as justice, and if everyone participates it will create the environment for reconciliation *
Per Justice Powell’s dissent in Bulllngton v Missouri, 451 U.S. 430 (1981), at 450. See also, 
Veldsquez Rodriguez, Inter-Am. Ct. H.R., ser. C, no. 4, para. 181 (“In the case of disappearance, only 
by determining the truth regarding a victim's fate is the ongoing violation finally stopped and the 
State's duty to investigate satisfied”); Inter-American Convention on Forced Disappearance of 
Persons, Mar. 28, 1996, art. 3 (declaring that societal right to the truth provides several key remedial 
possibilities to the victim in the case of disappearance, and that ''[tjhis offense shall be deemed 
continuous or permanent as long as the fate or whereabouts of the victim has not been determined”) 
Mandela, Nelson (1995) “Foreword,” in Neil J. Kritz (ed.) Transitional Justice: How Emerging 
Democracies Reckon with Former Regimes, Vol. 1. (Washington: United States Institute of Peace 
Press), p. xi (noting that “as all ... countries recover from the trauma and wounds of the past, they 
have had to devise mechanisms not only for handling past human rights violations, but also to ensure 
that the dignity of victims, survivors and relatives is restored” by ascertaining the truth of what has 
happened.)
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But what is truth? Can there be one true event for which people would agree globally? 
Is truth just an ‘empty physical compliment’ paid to assertions, a little ‘rhetorical pat’ on 
people’s shoulders?***"*"* How should truth be conceptualised?
Truth is thought of by many scholars as an elusive concept that does not admit of 
definite meaning.***"*^  The nominal meaning of truth is considered to be any statement that is 
in “conformity with fact.”***"*^ However, from the epistemological perspective, truth is defined 
as an agreement between fact and the proposition it refers to (i.e. for correspondence theory); 
or as any proposition or statement that is consistent with the whole constituents (i.e. for 
coherence theory); or as the end of inquiry (for pragmatic theory).***"*^
Rorty, Richard (1982) Consequences of Pragmatism: Essays 1972-1980 (Brighton; Harvester), p. 
xvii (using the expressions in the inverted comas to approve of the deflationary theory of truth which is 
said to be free from the metaphysical illusion that takes truth to mirror an independent realty that 
would make statements true: “The pragmatist takes the moral of this discouraging history to be that 
‘true sentences work because they correspond to the way things are’ is no more illuminating than ‘it is 
right because if fulfils the Moral Law.’ Both remarks, in the pragmatist’s eyes, are empty physical 
compliments— harmless as rhetorical pats on the back to the successful inquirer or agent, but 
troublesome if taken seriously and ‘clarified’ philosophically”) (italics added).
See e.g., Daly, Erin (2008) “Truth Skepticism: An Inquiry into the Value of Truth in Times of 
Transition,” Int’l J. Transitional Justice, 2(1); p. 23 (“The problem is that the truth neither is nor does all 
that we expect of it. It is not as monolithic, objective or verifiable as we would like it to be, and it 
cannot necessarily accomplish the ambitious goals we assign it”); Tepperman, Jonathan (2002) "Truth 
and Consequences," Foreign Aff., 81(2); p. 140 (“Yet truth turns out to be a surprisingly elusive goal.”) 
For a contrast point of view, see e.g., Johnson, Heartz (1957) “On Professor Savory's ‘The Emotive 
Theory of Truth,’” Mind, 66(261); p. 97 (“Truth is a definite characteristic. A statement referring to a 
situation is either an accurate report or it is not. The fact that there are different ways of testing truth 
or falsehood (different criteria) does not bring truth within the citadel of relativity”); Pratt, James (1909) 
“Truth and Its Verification,” J. Philos. Psychology & Sc. Methods, 4(12); p.320 (“A true idea would thus 
be either one that has actually been verified or one that could be verified, and the truth of it would 
consist either in its concretely experienced leading to a satisfactory issue or in the possibility of such a 
leading.”)
Oxford English Dictionary Online (Oxford: Oxford University Press, 2000)
Joachim, Harold (1969) The Nature of Truth (Greenwood Press: New York), p.37 (noting that 
“truth is attributable to utterances, or to linguistics or mental acts. The elucidation of the notion of 
Truth is restricted to propositions, sentence, statement, or assertions. On this view, truth is defined as 
correspondence between our statements and reality (i.e. for correspondence theory), or as a form of 
coherence between our statements (i.e. for coherence theory), or as a way of saying that a statement 
is useful or beneficial (for pragmatic theory”). See also, Wiredu, Kwasi (2004) “Truth And An African 
Language,” in Lee M. Brown (ed.) African Philosophy: New And Traditional Perspectives (Oxford; 
New York: Oxford University Press), p. 37 (schematising the principal Western epistemological theory 
of truth as follows:
(1 ) Correspondence theory:
(a) “p” is true if and only if it is a fact that p.
(b) Instance: “Snow is Black” is true if and only if it is a fact snow is black
(2) Coherence theory:
(a) “p” is true if and only if it coheres with our system of beliefs that p
(b) Instance: “Snow is black” is true if and only if it coheres with our received system
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While in Western philosophy, truth is restricted to propositional knowledge about 
something,***"*^  it is however not so in other cultures. And on widening the gaze beyond 
propositional knowledge, it is evident that the notion of truth exists in three facets, namely in 
a statement (propositional truth), thing (the truth of things), or persons (truth of spirit). In On 
Truth: An Ontological Theory, an eminent philosopher, Eliot Deutsch, decries the Western 
conception of truth which locates the seat of truth in a proposition which is an agreement with 
a fact or a thing, pointing out that this idea of a single propositional referent for the concept 
of truth is very narrow. According to him, “[tjhis restriction of the application, and narrowing 
of the meaning, of ‘truth’, however, I believe, is wrong and unfortunate; for it robs the 
concept of some of its richest possible meaning.”***"*^
The concern raised by Deutsch over the Western restriction of the meaning of truth to 
one class is very significant. In everyday matters people generally mention the three facets of 
truth: the truth and falsity of statements—we say a true report, a false assertion; the 
authenticity and imitation of things—we say a genuine book, counterfeit currency; the 
honesty and unfaithfulness of persons—we say a true statesman, a disloyal friend. In this 
way, the concept of truth is never viewed as an abstract, intellectual formulation or a subject 
of endless wrangling in epistemological theory; rather, truth is regarded as integral to life,
(3) Pragmatic theory:
(a) “p” is true if and only if it’s warrantably assertible that p
(b) Instance: “Snow is white” is true if and only it is warrantably assertible that snow is white
See e.g., Rescher, Nichoias (1982) The Coherence Theory of Truth (Wahington, D.C.: University 
Press of America), p. 1 (“[Western] Philosophical theories in general deal exclusively with the truth of 
statement or propositions -  or, derivatively, such complexes thereof as accounts, narrations, and 
stories. Other uses of ‘true’ in ordinary language ... are beside the point of concern”); Hofstadter, 
Aibert (1965) Truth and Art (New York; London: Columbia U.P.), p. 95 (“Truth ... in its root sense is 
the (ideally complete) identity between the entity intended and the entity that is. ... Confirmation takes 
place so far, and only so far, as the thing shows itself to us in the act of perception, so that it is given 
there as it /s”); Tarski, Aifred (1983) Logic, Semantics, Metamathematics: Papers from 1923 to 1938, 
J.H. Woodger trans., 2^  ^ed. (Hackett Publishing Company, Inc. Indianapolis, Indiana, USA), p. 153 (“I 
shall be concerned exclusively with grasping the intentions which are contained in the so-calied 
classical conception of truth (‘true— corresponding with reality’) in contrast, for example, with the 
utilitarian conception (“‘true— in a certain respect useful’”); Markovic, Mihailo (1983) “The Idea of 
Critique in Social Theory,” Praxis Int’l, 3(2); p. 110 (“Truth is usually understood as correspondence or 
some kind of adequacy of our statements and theories to objective reality. This conception fits very 
weil with the mainstream analyticai-empirical orientation”).
Deutsch, Eliot (1979) On Truth, an Ontological Theory (Honolulu: University Press of Hawaii), p. 1
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something to be discovered in human experience. As Seshagiri points out, in relation to the 
meaning of truth among the Indians, the question of truth for the Indian is of ontological 
significance, because for the Hindu, truth is being and its conception is not to be determined 
based on evaluation of a statement or proposition.***^ ** As for the Chinese too, they also do not 
regard truth as correspondence or some kind of eongruity of statements or utterances to 
objective reality. “In China,” notes Munro, “truth and falsity ... have rarely been important 
considerations in a philosopher’s aeeeptanee of a given belief or proposition; these are 
Western concerns.”***^*
Within the Western analytic philosophical tradition, the tendeney has been to reduce 
truth to only what is expressible in propositions; as Rorty remarks, “all knowledge of objects 
is knowledge of truths of propositions about these objeets.”***^  ^ However, in Ethical 
Knowledge in an African Philosophy, Hallen drew attention to the evidential status of first­
hand information in the rendering of truth amongst Afi*ieans, with partieular reference to the 
language of the Yoruba of south-western Nigeria. For the Yoruba truth means ascertainable 
first-hand information obtained only by experience, or propositions that relate such 
experience, rather than a matter of reference in a sentence, utterance or proposition, as in the 
Western conception of truth. That is, whereas for members of English-language culture, 
propositional or second-hand information in written documents or sentential form, is 
classified as truth as long as such information ‘corresponds’ to or ‘coheres’ with the fact it
Seshagiri, Rao (1970) "On truth: A Hindu Perspective,” Philo. East & West, 20(4); pp. 377-379 
(“The Hindu view is ... that truth is not just a matter of epistemological inquiry or conformity of reason 
to reality but that it has a deeper, ontological significance; that each metaphysical question is a 
question of being, that is, truth. [And] that truth is not an abstract, intellectual formulation or 
proposition, nor a set of dogmas, but that it is integral to life and is to be discovered in human 
experience; it is essentially a matter of realization. ... [That is] that being [and] truth ... are 
interchangeable ... Reasoning is posterior and secondary to the fundamental experience of being”) 
Munro, Donald (1969) Concept of Man In Early China (Stanford, California: Stanford University 
Press), p. 55.
Rorty, Richard (1972) “Intuition,” in Paul Edwards (ed.) The Encyclopedia of Philosophy Mo\ IV 
(New York: Macmillan; London: Collier Macmillan), p. 210
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relates, for the Yoruba, visual perception is the fundamental criterion for evaluating what is 
true and what is not. Hallen sums up by saying that:
Yomba-language speakers would likely regard members of English-language culture, who are willing 
to assign so much certainty to and put so much trust in information that they can never test or verify, as 
dangerously naive and perhaps even ignorant. While members of English-language culture might 
criticize their Yoruba counterparts’ identification of optimal knowledge with ‘you can only know what 
you can see’ as indicative of a people who have yet to discover the benefits of institutionalized 
knowledge and formal education.
It is evident from the above that, contrary to the impersonal conception of truth in Western 
theories, the concept of truth seems to apply not only to statements, utterances or 
propositions, but also to beings (humans, living animals) and things (e.g., photographs, 
tables, books) as well. And as Deutsch remarks, “[tjruth is a quality of an individual object 
(thing, person, linguistic utterance). It is not something external to the object or something 
that is added to it by virtue of some other quality or relationship that the object may possess. 
Truth as rightness, rather, is part and parcel of the very being of the thing. Truth is thus 
obtained through the articulation of the thing, person and proposition’s intentionality. 
Intentionality suggests aim, direction, purpose, function.”***^"*
For instance, in the case of the truth of a thing, we say that London is the capital of 
the United Kingdom, that this is a true painting by the painter, that this is true seat cover by a 
designer, that this is a true copy of a document, to mean that London, the painting, the seat 
cover and the copy of the document are real, authentic, exact and genuine. In the case of the
Hallen, Barry (2003) “Ethical Knowledge in an African Philosophy,” Florida Philos. Rev., 3(1); p.
84.
Deutsch Eliot (1979) On Truth, an Ontological Theory (Honolulu: University Press of Hawaii), p.
96
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truth of beings, we say that this is a true friend, a true man, a true poet to indicate the persons 
are perfectly trustworthy and reliable. ***^^
Leaving aside the epistemological conception of truth, in a legal sense, truth means 
establishing an accurate account of an incident in order to make known what has gone wrong 
in the community.***^  ^ Without ascertaining the facts about a crime, i.e. whether an alleged 
crime has actually occurred and, if so, who is responsible for such a crime, it is impossible to 
achieve justice, since a just resolution crucially depends on correctly figuring out who did 
what to whom. As Laudan remarks, one of the core aims of criminal trial is to find out the 
truth about a crime and thus avoid false verdiets.***^  ^ Underscoring the point about the 
importance of truth for any justice outcome, the International Criminal Tribunal for the 
former Yugoslavia (ICTY) states that “[djiscovering the truth is a cornerstone of the rule of
For further discussion on the ontological and epistemological understanding of truth, as well as 
the criteria for identifying truth, see Engel, Pascal (2002) Truth (Chesham; Acumen); Gadamer, Hans- 
Georg (1989) Truth and Method (New York: Crossroad); Resnik, Michael (1990) "Immanent 
Truth," Mind, 99(395); pp. 405-424; Rorty, Richard (1982) Consequences of Pragmatism: Essays 
1972-1980 (Brighton: Harvester); Hofstadter, Albert (1965) Truth and Art (New York; London: 
Columbia U.P.); Hegel, Friedrich (2003) The Phenomenology of Mind, trans. J.B. Baillie 2nd, rev. ed 
(Mineola, NY: Dover Publications); Heidegger, Martin (2002) The Essence of Truth: On Plato's Cave 
Allegory and Theaetetus, trans. Ted Sadler (London: Continuum); Heidegger, Martin (1962) Being 
and Time, trans. John Macquarrie & Edward Robinson (London: SCM Press); Savery, Barnett (1955) 
“The Emotive Theory of Truth,” Mind, 64(256); pp. 513-521; Dummett, Michael (1964) “Truth,” in 
George Pitcher (ed.) Contemporaries Perspective In Philosophy (Princeton University, Prentice-Hall, 
Inc.: New Jersey), pp. 93-111; Dummett, Michael (2004) Truth and the Past (New York: Columbia 
University Press); White, Alan (1971) Truth (London: Macmillan); Pratt, James “Truth And Its 
Verification,” J. Philos. Psychology & Sc. Methods, 4(12); pp. 320-324; Schwarz, Wolfgang (1973) 
“Truth and Truthfulness: A Rejoinder,” Ethics, 83(2); pp. 173-175; James, William (1908) “Truth 
Versus Truthfulness,” J. Philo. Psychology & Sc. Methods, 5(7); pp.179-181; Russell, Bertrand (1966) 
Philosophical Essays (1903-1909) (London: George Allen & Unwin Ltd); Smith, Huston (1980) 
“Western and Comparative Perspectives on Truth,” Philos. East & West, 30(4); pp. 425-437; Smith, 
Wilfred (1971) “A Human View of Truth,” Stud. Religion, 1(1); pp. 6-24; Seshagiri, Rao (1970) “On 
Truth: A Hindu perspective,” Philo. East & West, 20(4); pp. 377-382; Rescher, Nicholas (1982) The 
Coherence Theory o f Truth (Wahington, D.C.: University Press of America); Haack, Susan (1976) 
“The Pragmatist Theory of Truth,” Brit. J. Philos. Sc., 27(3); pp. 231-249.
Laudan, Larry (2006) Truth Error, and Criminal Law: An Essay In Legal Epistemology (Cambridge: 
Cambridge University Press), p. 2.
Ibid., p.1. See also Summers, Robert (1999) "Formal Legal Truth and Substantive Truth in Judicial 
Fact-Finding: Their Justified Divergence in Some Particular Cases," L. & Philos., 18(5); p. 49 (noting 
that the “primary function of trial court procedures ... and of rules of evidence in cases before courts 
in which facts are in dispute is to find the truth”); Jung, Heike (2004) “Nothing But the Truth? Some 
Facts, Impressions and Confessions about Truth in Criminal Procedure,” in Antony Duff et al (eds.) 
The Trial on Trial. Vol. 1, Truth and Due Process (Oxford: Hart), p. 1 (“Truth is an essential moral 
value of humanity and it relates to honesty and reliability, but also to progress. In many social 
settings, the question ‘true or false’ is the ultimate test, almost synonymous with right or wrong”).
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law and a fundamental step on the way to reconciliation: for it is the truth that cleanses the 
ethnic and religious hatreds and begins the healing process.”***^^
Under criminal prosecution, the pursuit of truth requires the prosecutors to carry out 
investigation to unravel and disclose the nature of the offence that has been committed so as 
to create an understanding of how the offence has happened and who is involved, though in a 
courtroom setting. Similarly too truth commission’ initiative is organised around uncovering 
the truth of widespread human rights abuses, carrying out investigations about the victims 
whose rights are violated, by whom, how, when, where, and why, thereby giving victims and 
others the opportunity to tell their stories, and for public acknowledgment of wrongs that 
have been committed. However, unlike the courtroom setting for criminal prosecution, the 
public hearings, whereby victims are given the opportunity to put questions to perpetrators 
during a truth commission’s processes represents a forum for making the public aware about 
the violations that have taken place in the past, how the victims of these violations have been 
affected and the identity of the perpetrators accountable for the violations. ***^^
It is instructive that the kind of truth that emerges from a criminal trial generally 
differs from the kind that emerges from the truth commission. Essentially, trials focus on 
evidentiary truth -  on whether the elements of a crime have been proven and on whether the 
defendant is criminally responsible -  whereas a truth commission’s concern is generally to 
look at larger patterns of abuses or particularly egregious incidents and identify causes in a
Prosecutor v Drazen Erdemovic (Sentencing Judgement), IT-96-22-Tbis, ICTY, 5 March 1998, 
para. 21. See also Rosenberg, Tina (1999) “Afterword: Confronting the Painful Past," in Martin 
Meredith, Coming to Terms: South Africa's Search for Truth (New York: Public Affairs), p. 350 
(remarking that criminal prosecution can "provoke a dialogue in society that can crack through 
victimization myths, helping people to see those from other ethnic groups as human beings who have 
also suffered").
See Roht-Arriaza, Naomi (1995) Introduction to "Punishment, Redress, and Pardon: Theoretical 
and Psychological Approaches," in Impunity and Human Rights in International Law and Practice 
(New York; Oxford: Oxford University Press), p.7 (pointing out that the victims of wrongful conducts 
yearn for record of past happenings and noting that “[i]nvestigation draws a clear line between past 
and future, allowing the beginning of a healing process).
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more general way.***^ ** In addition, in the case of eriminal trials, there is an intrinsic 
connection between criminal punishment and individual justice, with no regard to the context 
in which the offence has been committed. For instance, trials result in either finding 
individual perpetrators guilty, which is then followed by punishment, or if no finding of guilt 
ean be established against the perpetrators for lack of sufficient provable evidence, even 
though the context may suggest otherwise, what follows is freedom.***^ *
Furthermore, in the context of international crimes, eriminal trials are limited with 
respeet to the truth they pursue beeause proseeutors usually have a narrow mandate to address 
impunity for sueh crimes. They do not address structural violence, socioeconomic conditions, 
including historical land grievances, constitutional power imbalances or a long-running 
culture of impunity. Instead, trials aim only to establish whether such groups of persons that 
form the object of investigation capture those who may bear the greatest responsibility for the 
alleged crimes committed, and therefore can be proved to have been eulpable for the 
erime.***^  ^ In this eontext, it is pertinent to mention the work of the International Law
Duff, Antony et al (2007) “The Limits of the Criminal Trial: Security, Truth and Reconciliation,” in 
Antony Duff et al (eds.) The Trial on Trial. Vol. 3, Towards a Normative Theory of the Criminal Trial 
(Oxford: Hart), p. 289.
Schiff, Benjamin (2002) “Do Truth Commissions Promote Accountability or Impunity? The Case of 
the South African Truth and Reconciliation Commission,” in Bassiouni M Cherif (ed.) Post-conflict 
Justice (Ardsley, N.Y.: Transnational Publishers), p. 334. See also Norrie, Alan (2001) Crime, Reason 
and History: A Critical Introduction to Criminai Law 2"  ^ ed. (London: Butterworth), p. 10 (pointing out 
that trial abstracts individual defendants and their specific crimes from the social and political contexts 
which explain them: “At the core of the philosophy behind the criminal law is a moral individualism 
which proclaims that for the state to intervene against the individual, it must have a good and clear 
licence to do so. Hence the relevance of fault liability to criminal law, and the principle of giving the 
individual the benefit of doubt in a number of important situations”).
See Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation 
into the Situation in the Republic of Kenya, ICC-01/09, International Criminal Court (ICC), 31 March 
2010, para. 60. See also Norrie, Alan (2001) Crime, Reason and History: A Critical Introduction to 
Criminal Law 2"  ^ ed. (London: Butterworth), pp. 7-1 (arguing that trials do not look beyond the 
particular crime to any larger patterns of social or political activity, involving other agents and groups, 
which it might be part, or behind particular crime to the social or political conditions from which it 
emerged); Douglas, Lawrence (2006) Perpetrator Proceedings and Didactic Trials,” in Antony Duff et 
al (eds.) The Trial on Trial Vol. 2, Judgment and Calling to Account (Oxford: Hart), p. 199 (“Trials 
exaggerate the roles of individuals ... [and] by focusing on the actions of individuals, the law 
overlooks and mischaracterises the larger forces— political, ideological, military, bureaucratic— that 
inform the dark logic of genocide”).
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Commission (ILC)***^  ^which stated in the Commentary to the Draft Code adopted during its 
43’^'* session that one shall not:
confine possible perpetrators of the crimes to public officials or representatives alone. Admittedly, they 
would, in view of their official position, have far-reaching factual opportunity to commit the crimes 
covered by the draft article; yet the article does not rule out the possibility that private individuals with 
de facto power or organized in criminal gangs or groups might also commit the kind of systematic or 
mass violations of human rights covered by the article; in that case, their acts would come under the 
draft code.^°^
Duff argues that in the aftermath of armed conflicts which involved large-scale and 
widespread atrocities committed by a large number of perpetrators, it is essential that 
accountability transcends the few individuals brought to justice. According to him these 
atrocities are usually part of “deeper political conditions from which they flowed, and their 
deeper social effects.”***^  ^ But since trials are not equipped to deal with these “deeper” issues 
related to the conflict, it is obvious that, in the pursuit of truth, an alternative justice 
institution like a truth commission, that is better equipped to deal with such episodes of mass 
atrocities, may be required. In this context, Neier Aryeh, an American human rights activist, 
suggests the adoption of a truth commission, arguing that a truth commission’s truth-seeking 
approach offers a better alternative, for it allows the victims to find out who their perpetrators 
are and by so doing, this enables the victims to gain a sense of relief. ***^^
International Law Commission (ILC) is a United Nations organ charged with the “promotion of the 
progressive development of international law and its codification." (UN G.A. Res. A-RES-174(11), 21 
November 1947, Article 1(1).
See Yearbook of the International Law Commission 1991, Volume 2, Part 2, 
A/CN.4/SER.A1991/Add.l (Part 2) (1991), p. 103.
Duff, Antony et ai (2007) “The Limits of the Criminal Trial: Security, Truth and Reconciliation,” in 
Antony Duff et al (eds.) The Thai on Trial. Vol. 3, Towards a Normative Theory of the Criminal Trial 
(Oxford: Hart), p. 290.
Neier, Aryeh (1995) “What Should Be Done about the Guilty?” in Neil J. Kritz (ed.) Transitional 
Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1. (Washington: United 
States Institute of Peace Press), p. 180 (“By knowing what happened, a nation is able to debate
3 2 0
The foregoing explores how both a criminal prosecution and a truth commission can fulfil 
the goal of justice, with respect to the pursuit of truth. It is remarkable that, though these two 
institutions of justice are capable of bringing to light the extent and nature of crimes and 
abuses, establishing a record that can make it virtually impossible to ignore or refute, a truth 
eommission however seems better able to deal with the key features of contextual-historical 
truth, thereby helping to lay the basis for the rule of law meaningfully.***^^
With a truth commission, discovering the truth of what has happened, including the 
identity of the perpetrators, is an important consideration for victims. Given such 
consideration, the submission is that the value of justiee with respect to the pursuit of truth is 
achieved in a truth commission process much better than in criminal prosecution.
6.3.2 Accountability
Accountability for gross violations of human rights and humanitarian law is of significance 
insofar as treaties and customary laws confer obligation and rights upon states to prosecute 
and punish the perpetrators of these violations.***^  ^The Black’s Law Dictionary definition of 
accountability is a state of being responsible or answerable for an action.***^  ^ In general
honestly why and how dreadful crimes came to be committed. To identify those responsible, and to 
show what they did, is to mark them with a public stigma that is a punishment in itself, and to identify 
the victims, and recall how they were tortured and killed, is a way of acknowledging their worth and 
dignity.”)
See Allen, Jonathan (1999) “Balancing Justice and Social Unity: Political Theory and the Idea of a 
Truth and Reconciliation Commission,” U. Toronto L. J., 49(3); pp. 335-338 (discussing ‘justice as 
ethos’ and suggesting in the context of SATRC, that “the [SAjTRC’s reports and the transcripts of 
hearings can serve as material for an education in the sense of injustice, an education that would 
introduce a new and challenging element into public culture” p. 337); for a defence of truth 
commission from the perspective of moral foundations, see Gutmann, Amy & Thompson, Dennis 
(2000) "The Moral Foundations of Truth Commissions," in Robert Rotberg and Dennis Thompson 
(eds.) Truth v. Justice: The Moraiity of Truth Commissions (Princeton: Princeton University Press), pp. 
22-44 (analysing the moral foundations of truth commission and the justification of a truth commission 
in a democracy).
Ratner, Steven et ai (2009) Accountability for Human Rights Atrocities in International Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 167.
Garner, Bryan (ed.) (2009) Black's Law Dlctlonaiy 9‘*^ ed. (St. Paul, Minn.: West), p. 21. See also 
Ratner, Steven (2009) Accountability for Human Rights Atrocities In International Law: Beyond the 
Nuremberg Legacy (Oxford: Oxford University Press), p. 3 (accountability is defined as holding 
officials “responsible for official acts in violation of the most cherished of international human rights.”)
3 2 1
terms, accountability means that “those who exercise power on behalf of others can be held 
accountable if that power is misused or abused.”***^**
Accountability is closely connected with the notion of responsibility.***^* People are 
called to account or give explanation for their own acts and omissions based on the 
assumption that they have prima facie responsibility for such acts or omission. As Du Bois- 
Pedain points out, accountability comes down to a single, basic question, who is liable for 
what, noting that to call someone to account for a crime means “to call him to account for 
conduct which is wrongful, conduct which prima facie appears to call for moral blame. Those 
called to account for a crime have to do more than merely to account for their actions qua 
acknowledging ‘authorship’ or responsible agency. They have to account for the element of 
wrongdoing, for the violation of right apparently manifested in their behaviour.”***^^
In a legal context however, accountability in the aftermath of armed conflict or 
repressive rule is thought to entail the exposure of a perpetrator to liability by determining 
individual guilt and avoiding the imposition of collective guilt on any group, ethnic, religious 
or racial, thereby providing victims of atrocities and those close to them with a sense of 
justice and possibility of closure for their sufferings, in terms of answering the question, 
“why?,” determining guilt and making individual perpetrators responsible for their 
actions. ***^^
Slaughter Anne-Marie (2001) "The Accountability of Government Networks," Ind. J. Global Legal 
Stud., 8(2); p. 349.
Duff, Antony (2006) “Answering for Crime,” Proa. Aristotelian Soc., 106(1); p. 87.
Du Bois-Pedain, Antje (2007) Transitional Amnesty in South Africa (Cambridge: Cambridge 
University Press), pp. 260-261. See also. Duff, Antony (2007) Answering for Crime: Responsibility 
and Liability in the Criminal Law (Oxford: Hart Publishing), pp. 19-56 (discussing the relational 
dimensions of responsibility, drawing a distinction between criminal responsibility and liability, e.g., 
“responsibility is necessary but not a sufficient conditions of liability. I am liable to conviction or blame 
for X only if I am responsible for X; but I can be responsible for X without being thus liable” (p. 20)); 
Slaughter, Anne-Marie (2001) “The Accountability of Government Networks,” Ind. J. Global Legal 
Stud., 8(2); p. 360 (emphasising that accountability is multi-dimensional and that it “is such a complex 
concept, with many different definitions in different contexts and according to different political 
theories, that makes little sense to address it apart from specific factual situations”).
Dickinson, Laura (2005) “Terrorism and the Limits of Law: A View from Transitional Justice,” in 
Austin Sarat, Lawrence Douglas, Martha Merrill Umphrey (eds.) The Limits of Law  (Stanford, Calif.: 
Stanford University Press), p. 32. See also Ratner, Steven et al (2009) Accountability for Human
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This means that without individualisation of guilt, the past criminal acts or human 
rights abuses may go on indefinitely, as a cycle of attack perpetuates itself, and the new 
emerging states from armed conflict for instance, will never have the chance to make the 
transition to democracy. Only through ensuring accountability for the individuals’ actions can 
a society inform the general public and international community about the notion that there is 
a penalty for wrongful conduct and that the atmosphere is conducive for social, economic and 
political relations amongst the people and with the international community.
It is arguable that both the criminal trial and the truth commission are capable of 
guaranteeing for the victims an accountability for past atrocities committed against them, 
thereby creating a framework of documentable and measurable o b j e c t i v e s . O n  one level, 
the criminal trial serves as “a public process of ascribing responsibility for ... wrongs, which 
calls the alleged wrongdoer, as a responsible citizen, to answer the charge of wrongdoing, 
and to answer for the wrongdoing ... proved against him.” ®^^  ^ In doing so, the trial 
“engag[es] with the defendant in a procedure that calls him to answer to a charge of 
wrongdoing.” ®^^  ^ Criminal trial is thus “a procedure that aims to communicate with the
Rights Atrocities in internationai Law: Beyond the Nuremberg Legacy (Oxford; New York: Oxford 
University Press), p. 172 (“[T]he pursuit of accountability can be highly significant to the victims of 
atrocities— and their relatives and friends— by giving them a sense of justice some possibility of 
moving on in their lives ... Such a process may hinge on findings of individual guilt, creation of a 
historical record, or initiation of a public dialogue over the events of the past and the path to the 
future”)(emphasis in the original); Zehr, Howard (1985) Retributive Justice, Restorative Justice 
(Elkhart, Indiana: MCC US Office of Criminal Justice, Occasional Paper 4), p. 47 (noting that 
accountability relates to the giving account of, and answer for, decisions made by an accused or 
individual perpetrators of criminal acts or human rights violation: Accountability “means ... that when 
you offend, you need to understand and take responsibility for what you did; [also] offenders need to 
be encouraged to take responsibility for making things right, for righting the wrong”).
Mertus, Julie (2000) “Truth in a Box: The Limits of Justice Through Judicial Mechanism,” in Ifi 
Amadiume and Abdullahi An-Na’im (eds.) The Poiitics of Memory: Truth, Heating, and Sociai Justice 
(London; New York: Zed Books), p. 151.
Zwanenburg, Marten (2005) Accountabiiity of Peace Support Operations (Leiden, Boston: 
Martinus Nijhoff Publishers), p. 63 (emphasising that accountability “encompasses political, 
administrative, and various informal, non-legal mechanism by which an entity or individual may be 
answerable for something”).
Duff, Antony et al (2004) “Introduction: Towards a Normative Theory of the Criminal Trial.” In 
Antony Duff et ai (eds.) The Triai on Triai Voi 1: Truth and Due Process (Oxford: Hart), pp. 22-23 
ibid., p. 23 (emphasis in the original)
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defendant as a responsible agent.”*^ ^^  Thus, under criminal trial, the determination of the 
offenders’ guilt on the one hand, and secondly, their punishment by the judge who acts as 
umpire, are a way of providing the law abiding members of the society with the security of 
mind that justice has been done. In that sense, a criminal trial makes visible an 
acknowledgement of the reality of responsibility for individual behaviours.
In the case of a truth commission however, while the commission shares with the 
criminal trial the aim of engaging the offenders in an exposure to liability and moral 
obligation, it however operationalises this in a restorative manner that can be described as 
more direct, more informal and less judgmental than a criminal trial.
For instance, a truth commission often leaves the exposure of liability or moral 
condemnation of the offender’s crime to the victims, as well as to the participating members 
of the community to deliberate upon. This is because, in line with the ideals of a restorative 
justice outcome, the aim of a truth commission for accountability is to make the perpetrators 
experience shame and remorse, and it ideally elicits an apology from the accused perpetrators 
in order to bring about the process of social change. In particular, Wagatsuma and Rosett 
identify a connection between the use of the apology and social integration, noting that an 
apology reinforces the social and political order. In their words, an apology demonstrates “the 
correct external acts that reaffirm submission t o . . .  [the social order],” “an acknowledgment 
of the authority of the hierarchical structure upon which social harmony is based,” 
“maintenance of harmonious and smooth interpersonal relations,” and “the explicit 
acknowledgment of commitment to future behavior consonant with group values”
Ibid.
Cahn, Nathaniel (1949) The Sense of injustice: An Anthropocentric View of Law (New York: New 
York University Press), p. 16 (considering the law which underpins criminal trial “as an implement for 
giving men what they deserve, balancing awards and punishments in the scale of merit”).
For expansion of this view, see generally, Zehr, Howard (1990) Changing Lenses: A new Focus 
for Criminal Justice (Scottsdale; PA: Herald Press); Braithwaite, John & Pettit, Philip (1990) Not Just 
Deserts: A Republican Theory of Criminal Justice (Oxford: Clarendon Press).
Wagatsuma, Hiroshi & Rosett Arthur (1986) “The Implications of Apology: Law and Culture in 
Japan and the United States,” L. & Soc’y Rev., 20(4): pp. 492, 473, 465, 467.
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Thus, for example, at the public hearing of the South African Truth and 
Reconciliation Commission on 4 December 1997, Ms Winnie Madikizela-Mandela was 
found culpable for the excesses of her Mandela United Football Club (MUFC), including 
killings, abductions, assaults, torture, and in particular, the killing of a 14-year-old boy, 
Stompie Sepei, on 1 January 1989/^^^ On this account, Ms Winnie Madikizela-Mandela 
acknowledged responsibility for the excesses of the Club, expressing sorrow that “things had 
gone horribly wrong.” ®^^  ^Such an apology means that a truth commission has the potential to 
help communicate and testify to the fact that victims of human rights abuses are significant 
enough to be part of political community, and that they have the influence to demand better 
treatment than they have received in the past.
By contrast however, recognition of and respect for the moral agency of others seems 
to be absent in criminal trials. Thus, for example, on 10 June 2010, when two high ranking 
security officers in Bosnian army, Vujadin Popovic and Ljubisa Beara were convicted at the 
ICTY of genocide, alongside others co-accused, and sentenced to life imprisonment for their 
role in the massacre of 8,000 Muslims in Srebrenica in 1995, neither of the two men 
recognised that what he did was wrong or showed a measure of contrition for their crime, and 
no apology was even offered. Yet, according to Trial Chamber II of the Tribunal, both 
Vujadin Popovic and Ljubisa Beara were found guilty of the worst offence in the statue of 
war crimes as their killings, well-planned and well-thought-out combat operations, were
See IR C  Final Report (Truth and Reconciliation Commission of South Africa Report), vol. 2, 
chap. 6; para. 110, p. 581 (“The Commission finds Ms Winnie Madikizela Mandela politically and 
morally accountable for the gross violations of human rights committed by the MUFC. The 
commission finds that Ms Madikizela-Mandela failed to account to the community and political 
structures. The commission finds that Madikizela-Mandela was responsible, by omission, for the 
commission of gross violations”).
See Truth and Reconciliation Commission of South Africa (TRC), Special Hearings Transcripts, 
Mandela United Football Club Hearings, Johannesburg, 4 December 1997 (“I will take this opportunity 
to say ... to Stompie's mother, how deeply sorry I am. I have said so before, a few years back when 
the heat was very hot. I am saying it is true -  things went horribly wrong. I fully agree with that and for 
that part of those painful years when things went horribly wrong and we were aware of the fact that 
there were factors that led to that, for that I am deeply sorry”) 
http://www.justice.gov.za/trc/special/mandela/mufc9.htm
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carried out to create an “unbearable situation of total insecurity with no hope of further 
survival or life for inhabitants of Srebrenica and Zepa.”^^ '^^
This contrast with the truth commission’s fundamentally emotional, interpersonal 
engagement of individuals indicates that, unlike criminal trials, the commission can 
contribute to political reconciliation by fostering respect for the moral agency of others, such 
as the capacity to care about others; to empathise with others; and, to respond to the 
emotional address of others. It is no wonder that a commission is often considered the 
preferred option for ensuring accountability for violations of human rights and humanitarian 
norms nowadays, by countries in transition fi*om armed conflict to a peaceful society, or those 
grappling with historical injustices. For instance, in the aftermath of human rights violations 
committed by the Guinean security apparatus against unarmed demonstrators in September 
2009, at an opposition rally in the capital, Conakry, Guinea dropped a hint about establishing 
a National Commission on Truth, Justice and Reconciliation to help heal the wounds of 
ethnic and political violence that had occurred in the past in the country.
Similarly, when the conflict between the Sri Lankan government and Tamil Tigers 
(LTTE), who had been fighting for an independent Tamil homeland for more than 25 years, 
ended on 18 May 2009, an establishment of a truth commission, known as the “Lessons 
Learnt and Reconciliation Commission (LLRC),” was considered by the Sri Lankan President 
Mahinda Rajapaksa to address any human rights violations that might have occurred during 
the conflict. The LLRC, established in May 2010, consists of eight members appointed under 
provisions of Section 2 of the Sri Lankan Commissions of Inquiry Act (Chapter 393) and is
See Prosecutor v Vujadin Popovic, Ljubisa Beara and others, IT-05-88-T, 10 June 2010, ICTY, 
para. 199
1085 “Qujpiea's Conde plans truth commission on violence,” Reuters News, Dec 4 2010, 
http://af.reuters.eom/article/commoditiesNews/idAFLDE6B30CI20101204. In March 2011, the United 
Nations Office of the High Commissioner for Human Rights (OHCHR), urged the Guinean government 
to ensure that the Commission was established without delay (see. United Nations Office of the High 
Commissioner for Human Rights (OHCHR), “Guinea Torture Victims Thirst for Justice,” 17 Mar 2011. 
(http://www.ohchr.org/EN/NewsEvents/Pages/Guineatorturevictimsthirstforjustlce.aspx) However, as 
at the time of writing in August 2011, the Commission is yet to be established.
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mandated to examine the “lesson to be leamt from the events in the period, Feb 2002 to May 
2009, their attendant concerns and to recommend measures to ensure that there will be no 
recurrence of such a situation.”^^ ^^
Also, in spite of the ongoing criminal trials at the Extraordinary Chambers in the 
Courts of Cambodia of the senior leaders of the Khmer Rouge for crimes committed during 
the period of Democratic Kampuchea in C a m b o d i a , a  truth commission has been 
contemplated in certain quarters for the country in order to achieve a detailed, authoritative, 
and unbiased account, including identification of specific perpetrators and victims, which 
may not be achieved under criminal t r i a l s A g a i n ,  shortly after his inauguration. President 
Aquino on July 30, 2010 signed the Executive Order creating the Philippines Truth 
Commission to probe alleged anomalies under the Arroyo administration/
As opposed to under criminal prosecutions, the art of apology that is elicited in a truth 
commission expresses perpetrators’ recognition that they have done something wrong, and 
hence their wish to be re-integrated back into the community. In this way, the victims may 
offer forgiveness to the perpetrators thereby paving the way for their acceptance into the 
community as reformed p e r s o n s . T o  underline this point, the Consultative Group on the 
Past in Northern Ireland, established by the British government in 2006 to seek views across 
the community in Northern Ireland on the best way to deal with the legacy of the past.
1086 “President appoints Lessons Learnt and Reconciliation Commission,” 17 May, 2010, Ministry of 
Defence, Public Security, Law & Order - Democratic Sociaiist Repubiic of Sri Lanka, available at: 
http://www.defence.lk/new.asp?fname=20100517_07 Accessed 02/06/2010. The LLRC published an 
interim report in September 2010, and is expected to submit its Final Report in November 2011.
The update of the ECCC’s reports is available at: http://www.eccc.gov.kh/en.
For a submission on this point, see Ratner, Steven et al (2009) Accountability For Human Rights 
Atrocities in Internationai Law: Beyond the Nuremberg Legacy (Oxford; New York: Oxford University 
Press), p. 354.
Although by 2011, the Philippine’s truth commission had gathered evidence and information, but 
the Philippine Supreme Court in July 2011 declared the executive order creating the commission 
unconstitutional, thus upholding the High Tribunal’s earlier ruling. However the Philippine President 
Benigno Aquino III later announced that the evidence uncovered so far by the commission before the 
Supreme Court’s ruling would be turned over to the Office of the Ombudsman. (Conde, Chichi (2011) 
“Palace won't Challenge SC Ruling on Truth Commission,” lnterAksyon.com, 27 July.
For further discussion in this area, see e.g., Zernova, Margarita (2007) Restorative Justice: Ideals 
and Realities (Aldershot, Hants, England; Burlington, VT: Ashgate).
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recommended the establishment of a Legacy Commission (or a truth commission) in order 
“to deal with the legacy of the past by combining processes of reconciliation, justice and 
information recovery.”^^ ^^  It is instructive that this development arose more than twelve years 
after the signing of the 1998 Good Friday Agreement partaken in by all but one of the major 
political parties in Northern Ireland, and the British and Irish governments, and also after 
which many murders have remain unsolved.
Furthermore, a prosecutorial model of justice seems to place emphasis on individual 
guilt followed by a sanction. But as discussed earlier in 3.7, short of common criminality, it is 
arguable whether a criminal trial itself can ever truly individualise guilt in the aftermath of 
mass atrocities. And as Tallgreen points out, the perpetrators of serious international crimes 
generally belong to a collective that shares the same ideological, religious, ethnic and 
economic interests.^®^  ^ Drumbl also underlines this point noting that “[ajtrocity would not 
reach truly epidemic levels but for the vigorous participation of the masses.” Indeed, cases of 
majority-supported atrocity perpetrated across the board are abounding. For instance, the 
Rwanda genocide of 1994 involved numerous perpetrators who participated in the large-scale 
killings of close to a million people.^^^  ^ The genocide was characterized by broad-based 
involvement and popular support:
Neighbors hacked neighbors to death in their homes, and colleagues hacked colleagues to death in their
workplaces. Doctors killed their patients, and schoolteachers killed their pupils. Within days, the Tutsi
“The Report of the Consultative Group on the Past in Northern Ireland,” House of Common: 
Northern Ireland Affairs Committee (London: The Stationery Office Limited), para. 24, p. 10. On the 
exploration of the ways the proposed Legacy Commission might be of value to the existing past 
focused mechanisms in Northern Ireland, see Lundy, Patricia (2010) "Commissioning the Past in 
Northern Ireland," Rev. Int'iAff., 60(1138-1139); pp.101-133.
Tallgren, Immi (2002) “The Sensibility and Sense of International Criminal Law,” Eur. J. Int’l L.,, 
13(3); p. 573.
Chua, Amy (2004) World on Fire: How Exporting Free Market Democracy Breeds Ethnic Hatred 
and Giobal Instabiiity (New York: Anchor Books), p. 170 (emphasising that “a majority of the Rwandan 
people supported, in deed personally conducted, the unspeakable atrocities.”) See also, Mamdani, 
Mahmood (2001) When Victims Become Kiilers: Coloniaiism, Nativism & The Genocide in Rwanda 
(Oxford: James Currey), p. 170.
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populations of many villages were all but eliminated, and in Kigali prisoners were released in work 
gangs to collect the corpses that lined the roadsides. Throughout Rwanda, mass rape and looting 
accompanied the slaughter. Drunken militia bands, fortified with assorted drugs from ransacked 
pharmacies, were bused from massacre to massacre. Radio announcers reminded listeners not to take 
pity on women and children.
While recalling the Secretary-General’s Report^^^  ^ which stresses that all persons who 
participated in the planning, preparation or execution of serious violations of international 
humanitarian law were individually responsible for such violations, the Appeals Chamber in 
Prosecutor v Dusko Tadic emphasises the collective dimension of international criminal 
activities, holding that:
The above interpretation is not only dictated by the object and purpose of the Statute but is also 
warranted by the very nature of many international crimes which are committed most commonly in 
wartime situations. Most of the time these crimes do not result from the criminal propensity of single 
individuals but constitute manifestations of collective criminality: the crimes are often carried out by 
groups of individuals acting in pursuance of a common criminal design. Although only some members 
of the group may physically perpetrate the criminal act (murder, extermination, wanton destruction of 
cities, towns or villages, etc.), the participation and contribution of the other members of the group is 
often vital in facilitating the commission of the offence in question. It follows that the moral gravity of 
such participation is often no less -  or indeed no different -  from that of those actually carrying out the 
acts in question.^ ®^ ^
Gourevitch, Philip (1998) We Wish to Inform You That Tomorrow We Will Be Killed With our
Famines: Stories From Rwanda (New York: Picador), p. 115.
Report of the Seoretary-Generai Pursuant to Paragraph 2 of Security Councii Resoiution 808 
(1993), U.N. Doc. S/25704, 3 May 1993 (“Report of the Secretary-General”), para. 53.
Prosecutor v Dusko Tadic (Appeai Judgement), IT-94-1-A, ICTY, 15 July 1999, para. 191. See
also Van der Wilt, Harmen (2007) “Joint Criminal Enterprise: Possibilities and Limitations,” J. Int’i 
Grim. Just., 5(1); p. 104 (noting in the context of human rights violations committed in the former 
Yugoslavia, that there are arrays of people that should have faced accountability for these violations 
including, “the bookkeeper who makes up the list of families eligible for being evicted from their 
homes; the doctor in a detention camp who approves and selects the ‘patients’ qualifying for medical 
experiments; the political leader who constantly bangs the drums of historical deprecation”); Turns, 
David (2001) “Internationalized” Or Ad Hoc Justice For International Criminal Law in a Time of
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Yet, as noted before, there is reeognition that not all those who engage in violenee and 
criminality during armed conflict or dictatorial rule could be punished/Arguably,  
international criminal prosecution should be reserved for senior leaders, but there is the 
question of the fairness of arbitrarily selecting exemplary eases, punishing certain key actors 
and letting ‘small fish’ get away. For instance, the ICTY^^^  ^has only managed to issue 161 
indictments in the almost sixteen years since it was established, concluding proceedings 
against only 120 accused, in spite of the fact that there are thousands of potential war 
criminals who are still yet to be prosecuted.^
Also, in the selection of individual perpetrators to be investigated for the unrest and 
violenee that shook Kenya in January and February 2008 following contested elections in 
December 2007, the Office of the Prosecutor of the ICC indicated in April 2010 that only two 
Kenyan cases, with two or three accused believed to bear significant responsibility from one 
political “side” in each case, would face prosecution.^Yet,  according to the report of the
Transition: The Cases of East Timor, Kosovo, Sierra Leone and Cambodia," Austrian Rev. Int'i & Eur. 
L , Vol. 6, pp. 154-155 (questioning the rationale for individualising guilt in the context of the Speciai 
Court for Sierra Leone (SCSL): “In the case of several rapes committed by a child, for example, who 
would have “the greatest responsibility” before the SCSL: the child who committed the rapes without 
knowledge of the policy context, or his commander who ordered him to rape (with or without such 
knowledge)? Logic as well as linguistics might decree that it should be the commander who has “the 
greatest responsibility,” and yet exonerating the child in such circumstances is surely repugnant to 
notions of justice (particularly since it was precisely children who frequently bore “the greatest 
responsibility: for the actual commission of individual atrocities”).
Further see e.g. UNSC, Report of the Secretary-General on the Ruie of Law and Transitional 
Justice in Confiict and Post-Confiict Societies (2004), para 46 (“In the end, in post-conflict countries, 
the vast majority of perpetrators of serious violations of human rights and international humanitarian 
law will never be tried, whether internationally or domestically.”)
See Drumbl, Mark (2005) “Collective Violence and Individual Punishment: The Criminality of Mass 
Atrocity,” Nw. U. J. Int'i Hum. Rts, 99(2); pp. 135-136.
The ICTY was established on 22 February 1993 (see, UN S.C. S/Res/808 (1993), 22 February 
1993, s. 1: “Decid[ing] that an international tribunal shall be established for the prosecution of persons 
responsible for serious violations of international humanitarian law committed in the territory of the 
former Yugoslavia since 1991”).
See Clark, Janine (2009) “The Limits of Retributive Justice: Findings of an Empirical Study in 
Bosnia and Hercegovina,” J. Int’l Grim. Just, 7(3); p. 472.
See International Criminal Court (ICC): OTP Press Conference on Kenya, Prosecutor Moreno- 
Ocampo’s Statement, 1 April 2010.
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Commission of Inquiry on Post-Election Violence (CIPEV) in Kenya (or “Waki Report”)/ 
more than one third of the 1,133 documented deaths during the postelection violence was 
caused by the police officials who may not even be targeted for prosecution.
It is hard to see how such prosecution would serve to ensure legitimacy when only 
two cases against one to three senior politicians from the two main parties, the Orange 
Democratic Movement (ODM) and the Party of National Unity (PNU), are envisioned by the 
OTP for prosecution. Commenting on the OTP’s choice of cases for prosecution, Sriram & 
Brown maintain that: “Even if the ICC does imprison a handful of top-level perpetrators, 
actors at lower levels will continue to operate with complete impunity. They may conclude 
that in order to avoid accountability in the future, they need only make sure that they cannot 
be shown to be among the small number of people who bear the greatest responsibility for 
atrocities.”^
If indeed criminal prosecution, as in this case of the ICTY, “creates a more complete 
and detailed historical record,”” ®^ the notion of pinning the blame on a limited sector of 
society for war crimes and crimes against humanity contributes very little to historical record. 
This is because the meaning of the resulting “truth” from such a select of few individuals for 
prosecution, as Malamud Goti puts it, “becomes controversial, if not plainly factious.”^
In addition, unlike the court-room setting in a criminal trial, the public hearing of a 
truth commission allows the suspected perpetrators of violations of international human 
rights law and humanitarian norms to explain their conduct during the period of hostilities.
See Waki report, available at: http://www.standardniedia.co.ke/downloads/Waki_Report.pdf 
Sriram, Chandra & Brown Stephen (2010) “A Breakthrough in Justice? Accountability for Post­
election Violence in Kenya,” Centre on Human Rights in Conflict, Poiicy Paper No. 4, August, p. 5 
The Trial Chamber of ICTY’s view in Prosecutor v Momir Nikoiic (Sentencing Judgement), IT-02- 
60/1-S, ICTY, 2 December 2003, p.61.
Malamud, Goti, Jaime (1996) Game Without End: State Terror and the Politics of Justice. 
(Norman, Okla.; London: University of Oklahoma Press), p. 18. See also. Gray, David (2006) “An 
Excuse-Centered Approach to Transitional Justice,” Fordham L. Rev., 75(5); p. 2628 (noting that 
“selective prosecutions address only some wrongs, some wrongdoers, and some victims. They fail to 
establish a complete and publicly legitimate account of the past. This failure denies justice to victims 
whose suffering is never made part of the record.”)
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such as gross human rights violations, war crimes and crimes against humanity. Public 
perception and confidence in the truth commission’s ability and effectiveness in undertaking 
its mandated fiinetions of aeeountability are faetors that impaet on the public’s use of the 
commission’s investigation services. For instance, vietims or survivors of human rights 
violation want their perpetrators to come out and explain what motivated their wrongful 
behaviour, as one survivor of human rights violation in South Africa demanded, while 
testifying at a human rights violation hearing in Klerksdorp on September 23, 1996:
[I]t is now their time to come up to the Truth Commission. If they were coerced, if  it was not their 
intention and that they were ordered to do all these things, they must come up and tell the truth before 
the Commission.
Such a request by the survivors to the perpetrators to explain their motives serves as a form of 
aeeountability in the transition to peace and this ean assist in ending a eulture of impunity in 
which rights violators get away scot-free. Also, as discussed earlier, when a truth eommission 
names the names of likely individual and group perpetrators, as commonly happens either 
during the process or in the reports produced by it at the end of its operation, the eommission 
furthering the eourse of aeeountability. This is because those named by the truth eommission 
are subject to social stigmatisation in the eommunity in whieh they live. As Croeker points 
out in the eontext of South Afiican Truth and Reconciliation Commission: “In South Africa, 
perpetrators from many walks of life—ineluding physieians and scientists as well as poliee 
and military personnel—have to faee their own families who, prior to the truth commission
Merwe, Hugo (2008) "What Survivors Say About Justice: An Analysis of the TRC Victim 
Hearings," in Chapman R. Audrey and Van der Merwe Hugo (eds.,) Truth and Reconciliation in South 
Africa: Did the TRC Deliver? (Philadelphia: University of Pennsylvania Press), p. 33.
332
hearing, may have had no idea that their spouses or parents were eomplieitous in horrendous 
acts.”""''
In essence therefore, while aeeountability, as a value of justice, is arguably the 
hallmark of both a eourt-based system and the truth eommission, a truth eommission, unlike a 
eourt-based system, does not mete out punishment to the perpetrators who eome before it. 
Instead, it affirms the notion that individuals could and should be held aeeountable for all 
their actions restoratively to secure peaee and reconciliation. Hesitancy about criminal justice 
is not always a reaetion by those who wish to elevate impunity over protection of human 
rights. Caution is also sometimes evidenced by persons who by definition are motivated by 
eonsiderable coneem for human dignity. Thus, for example, Sehabas remarks that peaee and 
reconciliation must be given a place in human rights law, balaneing them against the court- 
based system. Also, Harvard psychiatrist, Judith Herman, states that beyond the 
punishment of perpetrators of human rights, one has to keep in mind that many vietims are 
desperate for perpetrators to be obligated “to give something baek, or to try to clean up the 
mess that they made.”^^®^
This means that policies of hesitation about criminal justice are charaeterised by 
eareful reasoning and political concerns. On this view, a professor of political science, 
Werner Levi notes that “polities decides who the lawmaker and what the formulation of the 
law shall be; the law formalizes these decisions and makes them binding. This distribution of 
functions makes law dependent upon politics.”^ A g a in ,  making a similar ease for the 
politieal and soeial pragmatism embodying the nature of aeeountability being promoted by a
Crocker, David (2000) “Truth Commission, Transitional Justice, and Civil Society,” in Robert 
Rotberg and Dennis Thompson eds.. Truth v. Justice: The Morality of Truth Commissions (Princeton: 
Princeton University Press), p. 104.
Sehabas, William (2004) “Amnesty, the Sierra Leone Truth and Reconciliation Commission and 
the Special Court for Sierra Leone,” U. C. Davis J. Int'i L  & Pol'y, 11(1); p. 168.
Hayner, Priscilla (2001) Unspeakable Truths: Confronting State Terror And Atrocity (New York; 
London: Routledge), p. 147 (citing Judith Herman, interview with Hayner).
Levi, Werner (1976) Law and Poiitics in the Internationai Society (Beverly Hills: Sage), p. 31.
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truth commission, the former President of South Afriea Thabo Mbeki, during the launch of 
Business Arts South Africa (BASA) in, Pretoria, on 3 February 1997, writes, in relation to the 
African view of humanity as expressed in the word ubuntu, and the context of the SATRC, 
that:
And because some decided neither to see nor to hear, we can today hear the stories told at the Truth and 
Reconciliation Commission which speak of a level and extent of human depravity of those who could 
never have heard the meaning nor been moved by the poetry of the words umuntu, ngumuntu 
ngabantu! [‘People are people through other people’]. As we decry the violent crimes that afflict our 
society and which take away innocent lives, impose the foulest o f dehumanising crimes on women and 
children, signify a search for material gain which takes precedence over everything which entitles us to 
call ourselves human - so must we recognise that over the years, we ereated a soeiety whieh removed 
the boundaries which demarcated what is human from what is merely and brutally animal.^
The unique role of a truth commission’s ability to undertake accountability far better than a 
court-based system is also highlighted by Cobban, who argues that the form of accountability 
demanded within a criminal justice proceeding is “very thin and formulaic.”  ^ Cobban 
expounds on this view, noting that at no point throughout a criminal proceeding are 
defendants, even if convicted, required to perform any “personal accountability” tasks, listed 
as follows:
a. give any acknowledgement of the factual truth of the findings the court has made on the matter, 
including on their own role in the commission of the criminal acts in question;
b. give any acknowledgement of their personal responsibility for having committed those crimes;
Mbeki, Thabo (1998) Africa: The Time Has Come: Seiected Speeches, 1® ed. (Cape Town: 
Tafelberg; Johannesburg: Mafube), p. 259. For the words, umuntu, ngumuntu ngabantu -  ‘people are 
people through other people,’ see TRC Final Report (Truth and Reconciliation Commission of South 
Africa Report), Vol. 1, Ch. 5; para. 85, p.127.
Cobban, Helena (2007) Amnesty After Atrocity? Heating Nations after Genocide and War Crimes 
(Boulder, Colo, [u.a.] Paradigm Publ.), p. 212.
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c. express any attitude of repugnance or repudiation toward such acts in general;
d. express any recognition that those of their own acts for which they were found guilty (or any other 
acts) caused real harm to other members of society;
e. express any remorse or regret for having undertaken those acts and inflicted those harms;
f. ask for the forgiveness of the victims or society in general for their role in committing those acts;
g. offer to undertake some form of reparative action, or
h. promise not to undertake any similar actions, or any other actions that harm others, in the 
future.
A vivid illustration of the accused facing accountability for past wrongs under a court-based 
system, as underlined by Cobban, was Slobodan Milosevic’s grandstanding at the ICTY 
during his trial. The then President of Serbia Slobodan Milosevic, though later found dead in 
his prison cell in Sheveningen, Holland, on 11 March 2006, was indicted and tried for 
genocide and crimes against humanity that occurred during a series of wars in the former 
Yugoslavia in the 1990s. From the very beginning of his trial in February 2002, Milosevic 
turned the court proceedings into a show trial, resorting to the strategy of discrediting and 
outright intimidation of the witnesses.^
Another example was the scene of judicial diorama that played itself out in front of 
the Iraqi High Tribunal (IHT)^ ^^  ^ in Baghdad where Saddam Hussein and his high-level
pp. 212-213.
For the analysis of Milosevic’s theatrical gesture during his trial, see Drakulic, Salvenka (2004) 
They Would Never Hurt a Fly: War Criminals on Trial in The Hague (London: Abacus); Lelyveld, 
Joseph (2002) “The Defendant: The Defendant; Slobodan Milosevic's Trial, and the Debate 
Surrounding International Courts,” New Yorker, 27 May, pp. 82-95. For the account of the trial, 
including the rules of procedures and the governing law, see Scharf, Michael & Sehabas William
(2002) Slobodan Milosevic' on Triai: A Companion (New York; London: Continuum).
Iraq High Tribunal (IHT) (previously known as Iraq Special Tribunal to the Supreme Iraqi Criminal 
Tribunal until October 2005) was established in 2004 to try those accused of committing genocide, 
war crimes and crimes against humanity during the period from 17 July 1968 to 1 May 2003, in the 
Republic of Iraq or elsewhere (see Law of the Supreme Iraqi Criminal Tribunal (Law No. 10 of 2005) 
Official Gazette of the Repubiic of Iraq, 18 October 2005, Article 1).
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cohorts were tried for committing crimes against humanity, post-invasion of Baghdad by the 
allied forces led by the United States/
Taken together, the above adds up to one defining point, that criminal trials do not 
meet the expectations of victims of war and mass atrocity in terms of dealing with the larger 
story of what happened in the past, since they bring out only one aspect of the past/^^^ On the 
other hand, a truth commission is potentially more effective than a trial in terms of educating 
the nation on the nature and extent of prior wrongdoing, because its activity is not limited to 
the individualised facts of a set of prosecutions. As Hayner points out, a truth commission 
can marshal and disseminate all the relevant facts about an oppressive regime. This record 
can serve as a powerful tool “to inoculate a society against dictatorial methods.”^
Also, since a truth commission is not necessarily designed to convict anyone, the final 
report of its work can make a strong claim to impartiality, serving as a response to any 
revisionists’ attempt in re-writing history.^ For instance, during the operation of the Sierra 
Leone Truth and Reconciliation Commission, a large number of the affected population -  
victims, witnesses and perpetrators -  came forward to give testimony on their experiences or 
roles in the confiict and to answer questions fi*om the Commissioners and staff. The 
Commission also held a series of thematic, institutional and event-specific hearings in public, 
featuring submissions and testimony fi’om government ministers, political parties, UN 
agencies, local and international NGOs, civil society institutions and other experts. The 
transcripts of these public hearings, which form part of the Commission’s Final Report,^ ^ °^are
For a critical account of the trial, see Peterson, Jeremy (2007) “Unpacking Show Trials: Situating 
the Trial of Saddam Hussein,” Harv. Int'i L.J., 48(1); pp. 257-292; Sissons Miranda and Bassin Ari 
(2007) “Was the Dujail Trial Fair?” J. Int’l Crim. Just, 5(2); pp. 272-286.
For a decisive submission on this point, see Huyse, Luc (2009) All Things Pass, Except the Past 
(Belgium: AWE PA (The Association of European Parliamentarians with Africa)), pp. 108-111.
Hayner, Priscilla (1996) “Commissioning the Truth: Further Research Questions,” Third Worid Q., 
17(1); p. 22.
Landsman, Stephan (1996) “Alternative Responses to Serious Human Rights Abuses: Of 
Prosecution and Truth Commissions,” L  Contemp. Prob., 59(4); p. 88.
See Witness to Truth: Report of the Truth and Reconciliation Commission of Sierra Leone” 
(2004), Appendix 3, Transcripts of TRC Public Hearings.
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capable of impacting the publie eonseiousness. And in a way this is obviously a telling point 
in responding to any revisionists who may want to attack the démocratie foundations with 
another version of events.
As already noted, what is often lacking during criminal proceedings is the broad 
perspeetive on the violations of human rights law and humanitarian norms in terms of 
political, social and economic factors which may have formed an integral part of the reasons 
for the violations. Underlining this point, Stover reports the anger felt by a fifty-five-year-old 
pensioner whose son disappeared during the siege of the Croatian city of Vukovar by the 
Yugoslav People's Army (JNA) in 1991 while testifying before the International Criminal 
Tribunal for former Yugoslavia. The pensioner expressed her fimstration with the Tribunal in 
this way:
The prosecutors didn’t give us enough time [on the stand.] Well, at least, I don’t feel I got the chance to 
say everything that I wanted to say. Because the questions were only about this particular segment of 
time, when our village [outside of Vukovar] was attacked and how we were captured and held in 
captivity ... I stayed in the Hague seven days and every day of my stay there, I had these long talks, 
sometimes running for three hours, with my prosecutors. But, in the end, in the courtroom, my 
testimony shrank to only ten minutes. Why didn’t they let me talk longer? ... It doesn’t serve its 
purpose to talk to people for so long and then just take this small chunk of it and leave all the rest 
unused in some drawer.''^^
Also, in his book. Myths to Live By, Joseph Campbell, a mythologist, reminds that people 
often seek explanation for the causes of their distress without which it may be difficult for 
them to bring an end to such d is t ress .^In  that respect, by examining the full scope of
^^^^Stover, Eric (2005) The Witnesses: War Crimes and the Promise of Justice in The Hague 
(Philadelphia: University of Pennsylvania Press), p. 117.
Campbell, Joseph (1973) Myths to Live By (London: Souvenir Press), p. 41 (“Where ignorance of 
the actual causes of distress and harm exits, then human beings inevitably seek for an explanation. It 
is as if individuals, groups and communities cannot tolerate to live with events that are apparently
337
abuses in a historical context as it is often mandated to do, a truth commission is capable of 
painting a more complete picture of the violations that have occurred to prevent their future 
occurrence. Also, by acknowledging the suffering of victims and their families during its 
public hearings, a truth commission can potentially act as a cathartic and healing 
psychological balm for the victims and their families. In this way, as Ratner et al, note, a 
truth commission has the needed potential of helping to “impart to the citizenry a sense of 
dignity and empowerment that can help it move beyond the pain of the past.”^^ ^^
6.3.3 Due Process
Due process may be described as a range of protections and fair dealings, usually afforded the 
accused or suspected perpetrators of human rights violations against unfounded and arbitrary 
accusations by individuals or those in possession of power, on account of those suspects 
being called upon to explain or answer for their actions and decisions by the justice 
institutions. These protections, as outlined in the national criminal justice systems of 
different jurisdictions across the world, include: the requirement of an accessible, impartial, 
and effective decision maker, the presumption of innocence, the right to counsel, the right to 
appeal, and the public character of the process.^
inexplicable. Thus, when such events occur, no relief, no cleansing can take place until some 
acceptable explanation has been found”).
Ratner, Steven et al (2009) Accountability For Human Rights Atrocities in internationai Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 270.
Orth, John (2003) Due Process of Law: A Brief History (Lawrence, Kan.: University Press of 
Kansas), pp. 8-9. See also Garner Bryan (ed.) (2009) Black's Law Dictionary 9**^  ed. (St. Paul, Minn.: 
West), p. 575 (Due process refers to “the conduct of legal proceedings according to established rules 
and principles for the protection and enforcement of private rights, including notice and the right to a 
fair hearing before a tribunal with the power to decide the case”); Nowak, John & Rotunda, Ronald 
(2000) Constitutional Law (St. Paul, Minn.: West Group), p. 585 (“The essential guarantee of the due 
process clause is that of fairness. The Procedure must be fundamentally fair to the individual...”)
Orth, John (2003) Due Process of Law: A Brief History (Lawrence, Kan.: University Press of 
Kansas), p. 9. See also Cassel, Douglas (1995) “International Truth Commissions and Justice” in Neil 
J. Kritz (ed.) Transitional Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1 
(Washington, D.C.: United States Institute of Peace Press), p. 329 (“The accused must be informed in 
advance of specific charges and presumed innocent until proved guilty. He or she must have 
adequate time and opportunity to defend himself, including the right to counsel, and the right to call
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Although due process tends to be applicable to the process and proceedings of the 
court-based systems of justice, it is an essential requirement of any institution of justice, 
whether judicial or non-judicial, to respect and observe the protection of the rights of 
individuals that appear before such an institution. That is, due process is a fundamental 
precept of the rule of law that the institutions of justice prosecuting accused or suspected 
perpetrators of human rights must f o l l o w . A n d  as Bass reminds, “it is victory that makes 
justice possible but the fairness of the process is what makes it justice.”^
To maintain due process, the interests of the accused must be balanced with those of 
the society in terms of not holding any accused criminally (and civilly, too) responsible for a 
particular conduct unless that conduct constitutes an offence within the law.^^ ^^  This means in 
certain respects that institutions such as the national judicial systems, international tribunals -  
ad hoc and permanent -, all of which make binding determinations which directly affect the 
legal rights of individuals, must comply with the standard procedures normally associated 
with the judicial process.^
Indeed, the Rome Statute of the International Criminal Court outlines the principles of 
due process as follows: ‘no crime without a law’ (nullem crimen sine lege)', ‘no punishment 
without law’ {nullapoena sine lege)', non-retroactivity; individual responsibility; the age limit 
for prosecution; irrelevance of official capacity (i.e. no distinction based on official capacity 
as a head of state or government, a member of a government or parliament, an elected 
representative or a government official); responsibility of commanders and other superiors
and confront witnesses. The trial must be conducted before competent, independent and impartial 
judges.... Such elements of due process of law are indispensable in criminal trials”).
See, e.g., Schonteich, Martin (2001) Lawyers for the People: The South African Prosecution 
Service (Pretoria, South Africa: Institute for Security Studies), Ch. 4, “New Era: The National 
Prosecuting Authority”); Maogoto, Nyamuya & Sheehy, Benedict (2007) “Torturing the Rule of Law: 
USA and the Post 9-11 Legal World,” St. John's J. Legal Comment., 21(3); pp. 1-36.
Bass, Jonathan (2002), Stay the Hand of Vengeance: The Politics of War Crimes Tribunals, 
(Princeton: Princeton University Press), p. 329.
Gallant, Kenneth (2009) The Principle of Legality in Internationai and Comparative Criminal Law 
(New York: Cambridge University Press), p. 241.
Drumbl, Mark (2009) “The Principle of Legality in International and Comparative Criminal Law 
(review)” Hum. Rts. Q., 31(3); pp. 801-806.
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(and the issue of preseription of law); non-applicability of the statute of limitations; the 
requisite mental element for a crime; possible grounds (for example, mental ineapacity) for 
excluding criminal responsibility; and mistakes of fact and law/^^®
In the context of justiee institutions that are not court-based like a truth commission, 
Cassel argues that due process is not an end in itself and neither is it an inflexible concept, 
noting that “less process is due in noncriminal than in criminal cases, and still less may be 
due where exigencies require less.”'^ ^^  He went on to say that “the same international treaties 
that specify a panoply of procedural safeguards in criminal trials are much more general with 
respect to noncriminal proceedings.”  ^ This implies that different standards may be used to 
measure complianee to due process by judicial and non-judicial institutions of justice.
Indeed, Justice Blackmun of the U.S. Supreme Court has stated that the eonstitutional 
purpose of due process is mainly “to proteet a substantive interest to which the individual has 
a legitimate claim of entitlement.”  ^ This suggests that due process means that decisions 
about certain protected interests should be in accordance with the established rule meant for a 
particular system. The object is to be in compliance with a wider notion of fair treatment of 
the person in that context. “Eaeh context,” as Galligan explains, “is like a magnetic field with 
different poles exerting different influences. One pole is the paradigm of [the] judicial trial 
with its immanent view of good proeedures; another is the need for clear and settled 
procedural rules; while a third is the concern for flexibility in moulding procedures according 
to context.”^
Articles 22-32, Rome Statute of the International Criminal Court. See also. Bell, Christine (2000) 
Peace Agreements and Human Rights (Oxford: Oxford University Press), p. 269; Saland, Per (1999) 
“International Criminal Law Principles,” in Roy S. Lee (ed) The international Criminal Court: The 
Making of The Rome Statute-lssues, Negotiations, and Results (Boston: Kluwer Law International), 
pp. 189-216.
Cassel, Douglas (1995) “International Truth Commissions and Justice,” in Neil J. Kritz (ed.) 
Transitional Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1 (Washington, 
D.C.: United States Institute of Peace Press), p. 331.
Ibid.
Glim V Wakinekona, 461 U.S. 238 (1983), at 250.
Galligan, James (1996) Due Process and Fair Procedures (Oxford: Clarendon Press), p. 201.
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A non-prosecutorial process, principally a truth commission, does not have the 
powers of the court of law to impose sanction and ensure compliance with its directions by 
which it may certify the offence of any person in default of its proceeding. Rather, it deals 
only with fact-finding or investigation that does not directly tamper with the legal rights of 
individuals. In that respect, it may not be necessary that such a non-judicial system of justice 
should be bound by rigid adjudicatory procedures or be required to fulfil the full panoply of 
judicial procedures in its dealing with past human rights violations.^And as mentioned 
before, since a truth commission is not a judicial or quasi-judicial body, and does not 
determine legal rights or obligations, such possible harmful effects upon suspects appearing 
before it in its gathering of facts will only be incidental and not directly related to its fact­
finding investigation. As such this may not be taken as less-than-sufficient due process. More 
so that a truth commission does not make affirmative determinations of cases being 
investigated other than to report and make recommendations at the end of its operation.
Arguably, unease may arise with regard to a non-judicial approach taken by a truth 
commission, for instance, to an inquiry, whereby aspersions might be cast on the characters 
of wholly innocent persons who perhaps might not even be present at the inquiry, and on 
account of which such aspersions would not have been refuted as untrue. Although, a truth 
commission’s scope of inquiry, as mentioned earlier, is often circumscribed by the terms of 
reference written in its mandate to guide the commission, it is in the nature of its public 
hearings that an un-expected issue not covered by this mandate may be raised and this may 
impact negatively on innocent non-participating members of the public.
To overcome this type of problem a truth commission sometimes allows or provides 
representation to act on behalf of the accused, so as to respond to any allegations against the
Cassel, Douglas (1995) “International Truth Commissions and Justice,” in Neil J. Kritz (ed.) 
Transitional Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1 (Washington, 
D.C.; United States Institute of Peace Press), p. 330 (“[W]here interests are affected but rights are not 
determined, a more relaxed procedural standards may be permitted— especially where exigencies 
require.”)
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accused. For instance, as Ratner points out, “the South Afriean TRC, and the Ugandan, East 
Timorese, and Ghanaian ... [truth commissions] allowed or provided the aceused legal 
representation and in some of those cases permitted them to question witnesses. The 
Salvadoran commission interviewed the aceused, explained the accusations against them, and 
gave them an opportunity to defend themselves.”^
It is worth emphasising that a truth commission is neither a criminal prosecution nor a 
civil one, but a body devoted to assembling a full reeord of past violations.^ While a truth 
commission is sensitive to the resulting need for speeial eare to ensure that no one is unfairly 
accused of committing acts of violence, it is however the ease that differing rules of due 
process may have to apply to the trial-like proeeedings of a court-based system on the one 
hand, and on the other, to an investigatory body like a truth commission, since the two types 
of justiee institutions follow different proeesses in their attempt at dispensing justice for the 
victims.
And with regard to the process often taken by a truth commission to fulfil the 
requirements of due process in its operation, Cassel noted in the context of El Salvador’s 
truth commission that the Commission “insisted on the verification, confirmation and re­
examination of all assertions of fact, comparing them with many sourees whose veraeity had 
been established. It was determined that no single source or witness by itself would be
Ratner, Steven et al (2009) Accountability For Human Rights Atrocities in International Law: 
Beyond the Nuremberg Legacy (Oxford; New York: Oxford University Press), p. 269.
See Landsman, Stephan (1996) “Alternative Responses to Serious Human Rights Abuses: of 
Prosecution and Truth Commissions,” L. Contemp. Prob., 59(4); p. 82 (emphasising the same point 
that a truth commission only “seeks to describe what happened, who was responsible, and what 
motives were at work. Once all this has been done, the results are published so that society will have 
lasting record and, perhaps, a guide to avoid future infringement of human rights”). See also, Cassel, 
Douglas (1995) “International Truth Commissions and Justice,” in Neil J. Kritz (ed.) Transitional 
Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1 (Washington, D.C.: United 
States Institute of Peace Press), p. 329 (Truth commission is not a court; it does not make legal 
determinations of guilt, and cannot impose any criminal sentence, such as imprisonment or fines.”)
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considered sufficiently trustworthy to establish the truth with respect to any question of fact 
necessary for the Commission to arrive at a conclusion.”^
By and large, a truth commission’s findings of fact and recommendations however 
have significant consequences for the persons it finds to have committed serious acts of 
violence. For instance, by naming their names, it imposes the moral punishment of public 
condemnation on the perpetrators, thereby potentially forcing the bystanders and supporters 
to acknowledge their own roles in making the atrocity possible. It is arguable that 
suspected perpetrators of rights violation may suffer publie reproaeh, lose employment, or 
face criminal prosecutions as a result of appearing at the public hearings of a truth 
commission to answer for their past conduct. This has been discussed extensively above in 
paragraph 2.4.3.
Although the evidenee-taking engaged in by a truth commission, often requires people 
to incriminate themselves, this does not have to be the case. For example, the SLTRC took 
place at the same time as the SCSL and both of them were expected to “operate in a 
complementary and mutually supportive manner fully respeetful of their distinct but related 
functions.”  ^ And, by allowing victims of human rights violations to come forward and tell 
their stories and by giving the perpetrators of the violence a fair ehance to answer the charges 
against them the operation of a truth commission is in keeping with ideals of due process.
Cassel, Douglas (1995) “International Truth Commissions and Justice,” in Neil J. Kritz (ed.) 
Transitional Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1 (Washington, 
D.C.: United States Institute of Peace Press), p. 330.
Osiel, Mark (2000) “Why Prosecute? Critics of Punishment for Mass Atrocity,” Hum. Rts. Q., 
22(1): p. 135 (noting that “insofar as informal stigmatization of the named offenders accomplishes its 
aim of ostracizing them from respectable society, the very success and severity of this sanction—  
potentially as devastating in personal impact as incarceration—would seem to require a right to 
present evidence and question one's accusers, before having one's name officially be-smirched 
beyond redemption.”)
 ^ Cassel, Douglas (1995) “International Truth Commissions and Justice.” In Neil J. Kritz (ed.) 
Transitionai Justice: How Emerging Democracies Reckon with Former Regimes, Vol. 1 (Washington, 
D.C.: United States Institute of Peace Press), p. 330.
Sehabas, William (2004) “A Synergistic Relationship: The Sierra Leone Truth and Reconciliation 
Commission and the Special Court for Sierra Leone,” Crim. L. Forum 15(1-2): p. 4.
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Therefore, it could be submitted that the legitimacy of a truth commission’s 
investigative function is not watered down by its non-compliance with the full panoply of 
judicial procedures. As an investigative body, a truth commission is required to treat both the 
victims and suspected perpetrators fairly, as stipulated in its mandate, which is usually 
underpinned by an enabling law. For instance, during the South African Truth and 
Reconciliation Commission fact-finding mission, funds were provided to the attorneys 
representing both the victims and the alleged perpetrators that appeared before and as 
such, this indicates due process.
In addition, Levinson reminds that “if the truth commission does not impose 
traditional punishments—that is, jail or fines—then it could easily be analogized to civil 
litigation. Thus, the argument might run, those appearing (and, especially, those forced to 
appear) before truth commissions are being treated “equally” with standard-form participants 
within the legal process.” In this respect, it seems fair to say that just like a court-based 
system; a truth eommission is also capable of meeting normal due-process standards, subject 
to its operation principles.
6.3.4 Attribution o f Responsibility 
Black’s Law defines responsibility as a state of being answerable for acts done, including 
judgment, skill, ability and capacity, and repairing or otherwise making restitution for an 
injury such acts may have caused.
See Sarkin, Jeremy (2004) Carrots and Sticks: The TRC and the South African Amnesty Process 
(Antwerp; Oxford; Intersentia), notably, pp. 172-181.
Levinson, Sanford (1999) "Trials, Commissions, and Investigating Committees: The Elusive 
Search for Norms of Due Process," in Robert Rotberg and Dennis Thompson eds.. Truth v. Justice: 
The Morality of Truth Commissions (Princeton: Princeton University Press), at p. 226.
Garner, Bryan (ed.) (2009) Black's Law Dictionary 9**^  ed. (St. Paul, Minn.: West), p. 1427. See 
also Tadros, Victor (2005) Criminai Responsibiiity (Oxford: Oxford University Press), p. 1 (noting that 
responsibility is “bound up with particular kinds of response, social and emotional, that an individual is 
expected to make in respect of an action, a belief, or a feeling. It is also bound up with responses that 
others will make towards that individual in respect of that action, belief or feeling.”
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The concept of responsibility plays an important role in individuals’ ordinary, moral 
and legal life. As such, attributing responsibility requires holding a person responsible for his 
or her conduct, attributing causality of consequences of disasters, diseases, accidents, crimes, 
etc., to someone possibly responsible for such tragic e v e n t s .^ A s  an English moral 
philosopher, Bernard Williams argues:
Everywhere, human beings act, and their actions cause things to happen, and sometimes they intend 
those things, and sometimes they do not; everywhere, what is brought about is sometimes regretted or 
deplored, by the agent or by others who suffer from it or both; and when that is so, there may be a 
demand made by himself, by others, or both.''"^ ^
The implication of Williams’ argument is that attribution of responsibility is not 
straightforward. For instance, in determining responsibility for an action, this may depend on 
a raft of faetors impacting on the requirement that a response must be made in a distinctive 
way to incidents brought about through the agency responsible for them. These factors may 
include: (a) status-responsibility, e.g. children below a certain age do not have the general 
status of being responsible agents, and that exempts them from responsibility without any 
investigation into whether they have fulfilled the conditions of an offence that may be alleged 
against them; (b) role-responsibility, e.g. a lifeguard might be held responsible for the death 
of a drowning child in a swimming pool because the lifeguard is responsible for helping to 
ensure the safety of those in the pool, or a parent might be held responsible for injury to their 
children because parents are responsible for the well-being of their children; (c) causal-
Wells, Celia (2001) Corporations and Criminai Responsibiiity (Oxford: Oxford University Press), 
pp. 40-46. See also, Tadros, Victor (2005) Criminai Responsibility (Oxford: Oxford University Press 
Inc.), p. 21.
Williams, Bernard (1993) Shame and Necessity {Berkeley: University of Californian Press), p. 55.
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responsibility, e.g. the volcanic eruption that blankets the sky may be considered as 
responsible for the cancellation of flights.
Of course, the idea of responsibility is central to any justice system, judicial or non­
judicial, in that it creates a forum in which a response could be given. For instance, under a 
eourt-based system, attribution of responsibility is engaged through criminal or civil trials 
which are used to establish individual responsibility by presenting direct evidence against the 
individuals suspected to have been involved in criminal activities.^And, by holding court 
trials that personalise rather than generalise blame, this serves to ensure that only the 
individual criminals are punished for their wrongdoings.
However, the practice of holding a defendant responsible for serious crimes or gross 
abuses of human rights depends largely on the state of mind of the defendant and the capacity 
that the defendant has to do otherwise than what has been done by him or her.^ "^^  ^According 
to Lacy, the state of mind and the capacity are the dominant factors in attributing 
responsibility in criminal (and civil) court trials, arguing that mental states, such as intentions, 
foresight and knowledge, are necessary to the establishment of criminal responsibility.^
For more details about this line of argument, see generally, Cane, Peter (2002) Responsibility in 
Law and Morality (Oxford: Hart), pp. 29-63 (discussing varieties of responsibility and some general 
issues about the nature and functions of responsibility in law); Hart, Adolphus (2008) Punishment and 
Responsibiiity: Essays in the Philosophy of Law 2"  ^ ed. (O^dord: Oxford University Press), pp. 210- 
230 (discussing four identified heads of classification of responsibility, namely (a) role-responsibility, 
(b) causal responsibility, (c) liability-responsibility, and (d) capacity-responsibility); Sliedregt, Elies van
(2003) Criminal Responsibility Of Individuals For Violations Of Internationai Humanitarian Law  (The 
Hague: T.M.C. Asser Press), pp. 347-362 (exploring the relationship between moral and legal 
responsibility, touching on other modes of responsibility such as collective responsibility, system- 
responsibility).
Duff, Antony et ai (2007) “The Limits of the Criminal Trial: Security, Truth and Reconciliation.” In 
Antony Duff et al (eds.) The Trial on Trial. Vol. 3, Towards a Normative Theory of the Criminal Trial 
(Oxford: Hart), p. 288.
Hart, Adolphus (2008) Punishment and Responsibiiity: Essays in the Philosophy of Law, 2"  ^ ed. 
(Oxford: Oxford University Press), p. 28.
Lacey, Nicola (2001) “In Search of the Responsible Subject: History, Philosophy and Social 
Sciences in Criminal Law Theory,” Mod. L. Rev., 64(3); p. 353 (“The dominant argument is that 
individuals' criminal responsibility is at root based upon their capacities and opportunities: capacities 
of cognition or understanding: it is only fair to punish someone who has the capacity to understand 
what they are doing; and capacities of volition or will: it is only justifiable to punish someone who has 
the capacity or, in some versions, the fair opportunity to act otherwise than they did.”)
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This is very important because, in court-based systems, the mental states of mind of 
the defendants provide the conditions under which such defendants can be held criminally (or 
civilly) responsible for the conduct that the law prohibits. As Roach et al put it, “there can be 
no culpable act unless it is performed with a culpable mental state ... [and] there can be no 
criminal liability unless a guilty mind expresses itself in the performance of a prohibited 
act.”" ''
Therefore, attribution of responsibility in court trials involves the individualisation of 
guilt, i.e. identifying alleged legal persons who have committed crime or atrocity in order to 
prevent collective punishment or stigmatisation."'^ That is, trials are employed to establish 
individual responsibility by presenting direct evidence against the individuals suspected to 
have involved in criminal activities. In a sense, holding trials personalises rather than 
generalises blame, thereby serving the course of justice in that it means that only the 
individual wrongdoers will be punished for the wrongdoing.
However, liability for conviction for serious crimes is made not only on the 
wrongdoers having been identified by the public to have done those outward acts they are 
being accused of, or which the law forbids, but rather on the offenders or perpetrators having 
done them in a certain frame of mind or with a certain will which has to be proven by the 
prosecutors. In other words, if at the time the perpetrators of gross abuses are committing 
their violations, there are excusing conditions, such as, if the perpetrators are mistaken or not 
conscious of the consequences of their actions, or if the perpetrators are threatened or forced 
to commit the violence, or more importantly, if the case against them cannot be proved to the 
satisfaction of the court, they may be set free and not held liable for the violations they are 
accused of.
Roach, Patrick et al (2004) Criminal Law and Procedure: Cases and Materials (Toronto: Emond 
Montgomery Publications), p. 289.
Zwanenburg, Marten (2005) Accountability of Peace Support Operations (Leiden, Boston: 
Martinus Nijhoff Publishers), pp. 51-62.
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A fitting example here is the situation in Prosecutor v Haradinaj et where the
Trial Chamber I, on 3 April 2008, found two of the accused (Ramush Haradinaj and Idriz 
Balaj) not guilty of all charges of 18 counts of crimes against humanity and 19 counts of 
violations of the laws or customs of war in spite of detailed information, including several 
witnesses who testified against the accused before the Chamber. In fact. Judge Hopfel, 
dissenting at the Trial Judgment, stated in the case of Idriz Balaj whose alleged crimes with 
other indictees included harassment, deportation or forcible transfer of civilians, 
imprisonment, torture, murders, rape, abduction and cruel treatment that:
I am ... convinced beyond a reasonable doubt that Idriz Balaj is guilty of aiding and abetting the 
eommission of the murder ... whieh in my view should have resulted in his eonviction.” "^*
The legal attribution of responsibility is of course only a form of attribution. For instance 
there are non-legal forms of attribution, especially through historiography. In this context, 
Gunther compares the legal attribution to the methodologically guided discourse of the 
historian “where academics establish attribution of actions to persons and situations in a 
methodological, rule-governed way in adherence to scientific standards of objectivity.”^
So, in the ease of a truth commission then, the task of attributing responsibility is to 
piece together various incidents and allegations, some of which may already have been 
known to the public and report on them. In doing so, a truth commission makes use of both 
victims’ and witnesses’ statements, media records and other published materials that may
Prosecutor V Haradinaj et al. (TrialJudgment), IT-04-84-T, ICTY, 3 April 2008.
Prosecutor v Haradinaj et al. (Trial Judgment), IT-04-84-T, ICTY, 3 April 2008, “Partly dissenting 
opinion of Judge Hopfel on Count 14,” para. 6. However, in July 2010, the Appeals Chamber of the 
ICTY— by majority and with Judge Robinson dissenting— later quashed the Trial Chamber’s decisions 
to acquit the two defendants of participation in a joint criminal enterprise to commit crimes and 
ordered a partial re-trial (see Prosecutor v Haradinaj et al. (Appeal Judgment), IT-04-84-A, ICTY, 19 
July 2010).
Gunther, Klaus (2000) “The Criminal Law of ‘Guilf as Subject of a Politics of Remembrance in 
Democracies,” in Emilios Christodoulidis and Scott Veitch (eds.) Lethe's Law Justice, Law and Ethics 
in Reconciliation (Oxford: Hart), p. 7.
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have a bearing on the allegations before it. And, sinee it is not a court of law, a truth 
commission does not determine the guilt of the perpetrators other than to assign perpetrators 
of human rights violations some form of responsibility for the acts complained of.
For instance during the Special Investigation into the Mandela United Football Club 
(MUFC) by the South Africa Truth and Reconciliation Commission, a large number of 
witnesses gave evidence -  including perpetrators, victims, members of non-governmental 
organisations and several other interested parties. In assigning responsibility for the various 
allegations levelled against Ms Madikizela-Mandela, who was the focus of the nine-day 
hearing in relation to the atrocities committed by the MUFC members, the Commission did 
fail to apportion responsibility for these atrocities. Indeed the Commission straightforwardly 
stated:
There can be no doubt that Ms Madikizela-Mandela was central to the establishment and formation of 
the MUFC. Club members were involved in at least eighteen killings, for which many of them are still 
serving prison sentences. Many of the operations which led to the killings were launched from her 
homes. Witnesses who appeared before the Commission implicated her in having known of these 
matters, in having actively participated in assaults or in having assisted in cover-ups and obstructing 
the course of justice.
Just like trials, by attributing responsibility to individuals, at times naming certain 
perpetrators for past human rights and humanitarian abuses and exploring also the conditions 
and contexts that have sustained their abuses, a truth commission seeks to prevent collective 
punishment or stigmatisation. This means that when a truth eommission apportions blame 
after establishing the record of past abuses, it is promoting the value of justice in a manner 
that is favourably comparable to court-based trials.
1156 jpQ  pi^gi Report (Truth and Reconciliation Commission of South Africa Report), Vol. 2, Ch. 6, 
para. 111, pp. 581-582.
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However, as stated above, responsibility can take different forms and it should not 
necessarily have to be a legal one. So, unlike trials, the attribution of responsibility by a truth 
commission is not about convicting or punishing the suspected perpetrators for the atrocities 
alleged. Rather, the objective is the exposure of the atrocities alleged for public 
condemnation. This exposure of atrocities by a truth commission is in itself a sort of 
punishment for the perpetrators. As Ntesbeza observes, in relation to many perpetrators that 
came forward to admit to their role in the past atrocities committed during the public hearings 
of the South Africa Truth and Reconciliation Commission, “such exposures are their own 
punishment, and thus an element of justice itself’ for the victims.^
6.3.5 Redress and Restitution 
The victims’ rights to redress and restitution have been specified in human rights covenants 
and relevant treaties, and so they are established, clear obligations on states.^
Redress and restitution are “means of seeking relief or remedy” for victims of crimes 
or abuses .^A s  such, this involves offering material and non-material compensation and 
restoring, as far as possible, the situation back to the existing condition for the victims of 
crime or abuses prior to the commission of the crime or violation. The steps taken to provide 
redress and restitution may include: resettlement in one’s place of prior residence; return of 
confiscated property; and, the restoration of liberty, employment, family unity, legal rights 
and citizenship.
Ntsebeza, Dumisa (1999) “The Uses of Truth Commissions: Lessons for the World,” in Robert 
Rotberg and Dennis Thompson (eds.) Truth v. Justice: The t\Joraiity of Truth Commissions (Princeton: 
Princeton University Press), p. 164.
See UN Commission on Human Rights, Right to Restitution, Compensation and Rehabiiitation for 
Victims of Gross Violations of Human Rights and Fundamental Freedoms, 4 March 
1994, E/CN.4/RES/1994/35; UN Commission on Human Rights, Study Concerning the Right to 
Restitution, Compensation and Rehabilitation for Victims of Gross Violations of Human Rights and 
Fundamental Freedoms, report submitted by Mr Theo van Boven, Special Rapporteur, 
E/CN.4/Sub.2/1993/82 July 1993, and report of the Special Rapporteur, Mr M. Cherif Bassiouni, 
E/CN.4/2000/62,18 January 2000.
Garner Bryan (ed.) (2009) Black's Law Dictionary 9^  ^ed. (St. Paul, Minn.: West), p.1392.
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In the ease of court-based systems of justice, redress and restitution are seen as civil 
remedies in the form of compensation to victims of crime whieh have both symbolic value 
and also affirm public recognition of the victims’ experience of being the victims of 
c r i m e / T h i s  means that the idea behind redress and restitution is to provide financial 
awards for the crime victims. For instance, in the United Kingdom which is a Common Law 
country, state compensation was developed in 1964 as a way of providing a method of 
compensation for ‘irmocent’ victims of violence and also, as an expression of societal 
sympathy towards them.^ *^  ^ Later, the UK Criminal Justice Act of 1972 extended the 
possibility of seeking restitution by providing the criminal courts with powers to order an 
offender to pay a victim compensation for “any personal injury, loss or damage resulting 
from the offence.”^
Today in the UK, the country’s Criminal Injuries Compensation Authority (CICA), 
charged with administering the Criminal Injuries Compensation Scheme in England, Scotland 
and Wales, works in tandem with the UK Ministry of Justice to make awards of money or 
financial restitution ranging from £1,000 to £500,000 “to people who have been physically or 
mentally injured because they were the innocent victim of a violent crime.”^^ ^^  Similar
Shapland, Joanna et al (1985) Victims in the Criminal Justice System (Aldershot: Gower).
Goodey, Jo (2005) Victims and Victimology: Research, Policy and Practice (Harlow, Pearson 
Longman), p. 141. For an overview of European systems, see Goodey Jo (2003) Compensating 
Victims of Violent Crime in the European Union With a Special Focus on Victims of Terrorism 
(Discussion Paper, National Center for Victims of Crime), available at: 
http://www.ncvc.org/ncvc/AGP.Net/Components/documentViewer/Download.aspxnz?DocumentlD=32 
594 (accessed 22/03/2010); Goodey, Jo (2002) “Compensating Victims of Violent Crime in the 
European Union: The Case for State Restitution," in B. Williams (ed) Reparation and Victim-Focused 
Social Work (London: Jessica Kingsley), pp. 16-33. For a US perspective, see Saldana, Richard 
(1994) Crime Victim Compensation Programs: A Reference Guide to the Programs in the U.S (Mount 
Vernon, WA: Quartzite Books); Underwood, Thomas (2002) “Concepts of Victim Assistance,” in 
Thomas L. Underwood and Christine Edmunds (eds.) Victims Assistance: Exploring Individual 
Practice, Organizational Policy, and Societal Responses (New York: Springer), pp. 1-20.
Criminal Justice Act 1972, s. 35. Other forms of reparation in relation to juvenile offenders are 
provided for under the Crime and Disorder Act and Part I of the Youth Justice and Criminal Evidence 
Act 1999. There is also, a “Statement of the Rights of Victims of Crime” in the form of the Victim’s 
Charter published by the UK Government in 1990, the second edition of the Charter was published in 
1996 and a review in 2001 (Home Office: A Review of the Victim’s Charter, February 2001).
1163 «yYho are the Criminal Injuries Compensation Authority (CICA)?” Online at: 
http://www.cica.gov.uk/
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policies are now well-developed in Canada and several states within the United States to 
provide compensation to victims of crimes, thereby encouraging victim participation in 
criminal prosecutions/
And, in an attempt at setting an important precedents, for the processing of 
international claims in order to offer relief to large numbers of claimants through 
comparatively simple and expeditious administrative procedures, the Security Council, under 
Chapter VII of the UN Charter, also innovatively established a Compensation Fund and UN 
Compensation Commission (UNCC) to administer and process compensation claims for 
individual victims affected by the unlawful invasion and occupation of Kuwait by the Iraqi 
government under Saddam H u s a i n / A l s o ,  the ICC, as mentioned earlier, has provisions 
for victims’ compensation and the Court can make an order directly against a convicted 
person, or through the Trust Fund established by the States Parties, specifying appropriate 
reparations to, or in respect of, victims, including restitution, compensation and 
rehabilitation/These provisions operate without prejudicing the rights of victims under 
national or international law/^^^
For Canadian victims’ support policy, see Policy Center for Victim’s Issues, available at: 
http://www.justice.gc.ca/eng/pi/pcvi-cpcv/index.html (Accessed 29/03/2010). for US resources on 
victims’ support, see Victims of Crime Act-Crime Victims Fund, available at: 
http://www.ojp.usdoj.gov/ovc/publications/infores/factshts.htm ((Accessed 29/03/2010). For the list of 
US programmes for compensating victims of crime, see: 
http://www.ojp.usdoj.gov/ovc/help/welcome.html. Accessed 29/03/2010. And the list of Victims’ Rights 
Statutes in the US, see Victims’ Rights in 50 States, available at: http://www.klaaskids.org/pg- 
leqvr.htm Accessed 29/03/2010.
See, UN SC S/RES/692 (1991) 20 May 1991. The work of the Compensation Commission ended 
in 2005 after making several awards of about $20.6 billion to successful claimants. (Bassiouni Cherif 
(2006) “International Recognition of Victims’ Rights,” Hum. Rts. L. Rev., 6(2); p. 241). For an analysis 
of the Commission's initial phase of planning and preparation, including its complex and expensive 
task of managing and verifying the claims arising as a result of this UN mechanism, see Crook, John 
(1993) “The United Nations Compensation Commission—A New Structure to Enforce State 
Responsibility” Am. J. Int’l L.„ 87(1) pp. 144-157.
See Articles 75 and 79, ICC Statute; Rules of Procedure and Evidence, Rules 94-99 (for art. 75) 
and Rule 98 (for art, 79). For the commentary and analysis of these articles, see Schabas, William 
(2010) The International Criminal Court: A Commentary on the Rome Statute (Oxford: Oxford 
University Press), pp. 878-883 (Article 75), pp. 909-917 (Article 79); Donat-Cattin, David (2008) 
“Article 75: Reparations to Victims,” in Otto Triffterer (ed.) Commentary on the Rome Statute of the 
International Criminal Court: Observers' Notes, Article by Article 2"  ^ ed. (München, Germany), pp. 
1399-1412; Jennings, Mark (2008) “Article 79,” in Otto Triffterer (ed.) Commentais on the Rome 
Statute of the International Criminal Court: Observers' Notes, Article by Article 2" ed. (München,
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The above is in relation to court-based systems of justice as a whole. However, it is 
instructive that a truth commission, being a justice institution too, can similarly offer redress 
and restitution to victims of past violations or repression, for instance, in terms of 
recommending compensation to victims with monetary payments for damages, suffering and 
loss resulting from past violations in its Final R ep o r t . I n d e e d ,  a truth commission’s 
recommendations for compensation have included payments that are meant to address 
victims’ injuries such as, physical harm; mental harm; lost economic, educational and social 
opportunities; damage to reputation and dignity; and, costs related to legal aid, expert 
assistance, and relevant medical, psychological and social services.
For example, the South African Truth and Reconciliation Commission was comprised
of three committees,^and in making sure that these committees functioned optimally,
funding support for statement taking and the delivery of interim urgent reparations for the
victims was made available through, in particular, its Reparation and Rehabilitation
Committee. And in this instance, this Committee specifically offered some “Urgent Interim
Germany), pp. 1439-1442. Also, see Friman, Hakan & Lewis, Peter (2001) “Reparation to Victims,” in 
Roy S. Lee et al (eds.) The International Criminal Court: Elements of crimes and Ruies of Procedure 
and Evidence (Ar6s\ey, NY: Transnational Publishers), p. 487 (art. 79). And on the Trust Fund for the 
benefit of the victims and their families, see Ingadottir, Thordis (2003) “The Trust Fund for Victims,” in 
Thordis Ingadottir (ed.) The International Criminal Court: Recommendations on Policy and Practice: 
Financing, Victims, Judges, and Immunities (Ardsley, NY: Transnational Publishers), p. 111.
See Article 75(6), Rome Statute. A number of States Parties to the ICC have enacted legislation 
to actuate the effectiveness of this provision in their respective States, for example, the Canadian 
Crimes Against Humanity and War Crimes Act (2000); the UK’s International Criminal Court Act 2001 
and International Criminal Court (Scotland) Act 2001; Australia’s International Criminal Court Act 
2002; Austria’s Bundesgesetz Liber Die Zusammenarbeit Mit Dem Internationalen Strafgerichtshof 
Bundesgesetzblatt für die Republik Osterreich (Deutsch); France’s Loi no 2002-268 du 26 février 
2002 relative à la coopération avec la Cour pénale Internationale (Français) “Law n ° 2002-268 of 26 
February 2002 on cooperation with the International Criminal Court (OJ of 27 February 2002”); 
Germany’s Law on Cooperation with the International Criminal Court (ICC Act); and the South Africa’s 
Implementation of the Rome Statute of the International Criminal Court Act 2002.
For an overview of the means by which a truth commission actuates redress and restitution, see 
Popkin, Margaret & Roht-Arriaza, Naomi (1995) “Truth as Justice: Investigatory Commissions in Latin 
America,” L. & Soc. Inquiry, 20(1); p. 100; Zalaquett, José (1992) "Balancing Ethical Imperatives and 
Political Constraints: The Dilemma of New Democracies Confronting Past Human Rights Violations," 
Hastings L.J., 43(6); p. 1437.
The South African Truth and Reconciliation Commission (TRC) was comprised of three statutory 
committees namely. Human Rights Violations Committee, charged with investigating gross violations 
of human rights during the relevant period (i.e.,1 March 1960 -  27 April 1994); the Amnesty 
Committee, charged with considering and ruling on amnesty application made to the TRC; and the 
Reparation and Rehabilitation Committee, charged with considering appropriate reparations for the 
victims of the human rights violations.
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Relief’ of about US$330 to about 20,000 vietims of the apartheid regime during the Truth 
Commission’s operation as a first tranche of [its] reparation programmes, and it subsequently 
made further recommendations for such relief in the Final Report of the Commission as 
well.^^^  ^ Of course, this arrangement is comparable to the concept of the Trust Fund for 
Vietims (TFV) of the ICC mentioned earlier, which is meant to assist the most vulnerable 
vietims of the crimes within the Court’s jur isdic t ion/The TFV of the ICC can be used also 
not only for the benefit of vietims who have suffered harm as a result of the commission of 
any crime within the jurisdiction of the Court but for their families as well/^^^
However while monetary compensation may be central to redress and restitution, 
vietims often desire that their suffering be acknowledged, their violators condemned and their 
dignity restored through some form of public remembrance. This is where the role of a truth 
commission trumps that of court-based systems of justice with regard to offering redress and 
restitution for the vietims of violence. The emphasis for a truth commission is to re-humanise 
the vietims, but not at the expense of punishing the perpetrators, whieh a court-based system 
mostly seems to represent. For a responsive justice system, as Bassiouni points out, “the most 
important goals ... are the ‘re-humanisation’ of vietims and their restoration as functioning 
members of society. Achieving these restorative goals is fundamental to both the peace and 
security of any State sinee it eliminates the potential ... [for] future revenge and any 
secondary victimisation that may result from the initial violation.”^
In this respect the redress and restitution under a truth commission are meant to 
address the larger interests of the victims better than a court-based system of justice. For
See, TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 
4 para.31(f), p.57.
 ^Article 79, Rome Statute of the ICC.
For the commentary on the Trust Fund for Victims (TFV) within the ICC jurisdiction, see Jennings, 
Mark (2008) “Article 79: Trust Fund,” in O. Triffterer (ed.) Commentary on the Rome Statute of the 
International Criminal Court - Obsen/er's Notes, Article by Article, 2"  ^ ed. (München, Germany), pp. 
1439-1442.
Bassiouni, Cherif (2006) “International Recognition of Victims’ Rights,” Hum. Rts. L. Rev., 6(2); p. 
233.
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instance, apart from the aspect of recommending monetary compensation for the victims, a 
truth commission also makes recommendations that can equally serve as redress and 
restitution for the vietims, such as requiring the writing of history books that faithfully relate 
past happenings for later generations, as in the case of the Sierra Leone Truth and 
Reconciliation Commission where the Commission recommended that “specific provisions 
that call for the incorporation of the new narrative yielded by the eommission” be put “into 
revised textbooks.”^
It may not be possible to quantify the suffering that vietims have endured by means of 
monetary compensation; as Bizos reminds, "[t]here can never be adequate compensation for 
the murder of a loved one.”^^ ^^  In that respect, the redress and restitution offered by a truth 
commission, unlike court-based systems, may also be demonstrated in terms of 
recommending, as in the ease of the South African Truth and Reconciliation Commission, the 
construction of memorials to vietims of atrocities or leaders of courage who refused to join 
the multitude in perpetrating atrocities, or the renaming of streets and public buildings that 
could help the surviving relatives of the dead vietims remember them as part of its overall 
goal of dispensing justice for the victims/
In an earlier mentioned survey that evaluates the range of priorities of families of 
missing relatives (see 6.2), many families sought recognition in addition to finding out the 
truth about their loved ones or access to their remains. For instance, a father whose son was 
killed made this request:
Ben-Josef-Hirsch, Michael (2007) “Agents of Truth and Justice: Truth Commissions and the 
Transitional Justice Epistemic Community,” in V. Heins and D. Chandler (eds.). Rethinking Ethical 
Foreign Policy: Pitfalis, Possibiiities and Paradoxes (London: Routledge), p. 196.
Bizos, George (1998) No one to Blame?: In pursuit of Justice in South Africa (Cape Town: 
Mayibuye Books), p. 235.
See TRC Policy Documents: A Summary of Reparation and Rehabilitation Policy, including 
proposals to be considered by the President, available at: 
http://www.justice.gov.za/trc/reparations/summary.htm Accessed 23/04/2009.
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I have told you that the most important thing for me is; first, write his name in the list o f [those who 
made] struggle; second, make his grave. The living can make the grave but his name is most important 
because we can write his name in the history of Timor-Leste.
Similarly, in the report the son of a man killed made this request:
Somehow, our government should understand to put these people's names as heroes who fought for 
independence but the fight had not reached its end yet they killed each other. [...] We just feel pain in 
our heart because, for example, if I am a founder [of Fretilin] then my followers kill me, what do you 
think of that? The leaders should know about this, or did my father do something wrong? We don't 
have any concrete evidence.*
In essence, redress and restitution, as a virtue of justice, are achievable in a truth commission 
much more than in a criminal prosecution.
6.3.6 Deterrence
Deterrence means an “act or process of discouraging certain behaviour” either by the threat of 
punishment (general deterrence) or by the actual punishment of the offender (special or 
individual deterrence).
The rationale for individual deterrence is to impose a sanction in order to dissuade the 
offender from re-offending after serving the punishment, thereby bringing about either his/her 
repentance or, at least, his/her realisation that further criminal conduct is likely to result in
Father of young man killed in Bobonaro in 1999, Timor-Lester, quoted in Robin, Simon (2010) An 
Assessment of the Needs of Families of the Missing in Timor Leste (New York: Post-war 
Reconstruction and Development Unit), p. 40.
Son of a man killed by Fretilin, Manatuto, Timor-Lester, quoted in Robin, Simon (2010) An 
Assessment of the Needs of Famiiies of the Missing in Timor Leste (New York: Post-war 
Reconstruction and Development Unit), p. 89.
Garner, Bryan (ed.) (2009) Biack's Law Dictionary ed. (St. Paul, Minn.: West), p.514. See also, 
Stafford, Mark & Goodrum, Sarah (2001) “Concept of Deterrence,” in Clifton D. Bryant (ed.) 
Encyclopedia of Criminology and Deviant Behavior, Vol. 1 (Philadelphia, PA: Brunner-Routledge), p. 
77 (“deterrence is the omission or curtailment of crime out of fear of punishment.”)
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still more severe punishment, and also to dissuade other potential offenders from eommitting 
the same or similar crimes through the implicit warning that, if they yield to the temptations 
of illegal conduct, suffering may be inflicted on them as well/^^® In the broad sense therefore, 
deterrence is taken to mean “not only the effect of fear on the potential offender but also 
other influences produced by the threat and imposition of punishment,” such as 
condemnation of the forbidden behaviour by the society/
In the court-based system of justice, deterrence is central to the prosecution of 
offenders for any serious offence they have allegedly c o m m i t t e d /A s  Professor Diane 
Orentlieher contends, “[t]he fiilerum of the case for criminal punishment is that it is the most 
effective insurance against future repression . . .  prosecutions can deter potential lawbreakers 
and inoculate the public against the future temptation to be complieit in state-sponsored
Fletcher, George (2000) Rethinking Criminal Law (Oxford; New York: Oxford University Press), p. 
414. See also, Prosecutor v Dario Kordic, Mario Cerkez (AppealJudgement), IT-95-14/2-A, ICTY), 17 
December 2004, paras. 1076-1078 (“Both individual and general deterrence serve as important goals 
of sentencing. Individual deterrence aims at the effect of a sentence upon an accused, which should 
be adequate to dishearten him from re-offending once he has served his sentence and has been 
released. General deterrence, however, refers to a sentence’s effect to dissuade other potential 
perpetrators from committing the same or similar crimes. In the context of combating international 
crimes, deterrence refers to the attempt to integrate or to reintegrate those persons who believe 
themselves to be beyond the reach of international criminal law .... In modern criminal law this 
approach to general deterrence is more accurately described as deterrence aiming at reintegrating 
potential perpetrators into the global society”); Prosecutor v Kayishema & Ruzindana, Case No. ICTR- 
95-1-T, Sentence, para. 2 (June 1, 2001) (“This Chamber must impose sentences on convicted 
persons for retribution, deterrence, rehabilitation, and to protect society. As to deterrence, this 
Chamber seeks to dissuade for good those who will be tempted in the future to perpetrate such 
atrocities by showing them that the international community is no longer willing to tolerate serious 
violations of international humanitarian law and human rights.”); Prosecutor v Nahimana, Case No. 
ICTR-99-52-T, Judgement and Sentence, para. 1095 (Dec. 3, 2003) (“The Chamber considers that 
sentencing serves the goals of retribution, deterrence, rehabilitation, and protection of society.”); 
Prosecutor v Musema, Case No. ICTR-96-13, Judgment and Sentence, para. 986 (Jan. 27, 2000) 
(“The penalties imposed by this Tribunal must be directed at retribution, so that the convicted 
perpetrators see their crimes punished, and, over and above that, at deterrence, to dissuade for ever 
others who may be tempted to commit atrocities by showing them that the international community 
does not tolerate serious violations of international humanitarian law and human rights.”); Prosecutor 
V Kupreskic, Case No. IT-95-16-T, Judgment, para. 848 (Jan. 14, 2000) (“[l]n general, retribution and 
deterrence are the main purposes to be considered when imposing sentences in cases before the 
International Tribunal.”); Prosecutor v Naietilic, Case No. IT-98-34-T, Judgement, para. 739 (Mar. 31, 
2003) (same).
Andenaes, Johannes (2002) “Deterrence,” in Encyclopedia of Crime and Justice Vol 2, 2"  ^ Ed. 
(New York: Macmillan Reference USA), p. 508.
Osiel, Mark (1997) Mass Atrocity, Collective Memory, and the Law (New Brunswick, N.J.: 
Transaction Publishers), p. 293.
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violence.”^S im ila r ly ,  while commenting about the significance of the ICC to ending 
impunity when the Court was inaugurated for the first time in 2002, to receive complaints 
about violations of human rights anywhere in the world, the former UN Secretary General, 
Kofi Annan also stated that the ICC was established to “deter future war criminals and bring 
nearer the day when no ruler, no state, no junta and no army anywhere will be able to abuse 
human rights with impunity.””
Deterrence is closely associated with ending impunity. The goal of justice should be 
to prevent impunity by deterring criminals from committing offences again or preventing 
perpetrators of violence fi'om engaging in such violations in future, thereby assuring the 
victims that their injury or loss will not be repeated. In this respect, deterrence must be 
regarded as a task worthy of accomplishment by any institution of justice since if a justice 
institution does not achieve deterrence, how can it offer protection to the victims of crime or 
human rights violations? By gaining satisfaction and the guarantee of non-repetition of 
violation, this could serve to provide victims with information and services needed by them 
to address the continuing impact of past violations they have aheady experienced and also the 
assurance that future violations would be prevented.
A key feature of a court-based system of justice is the penal practice of imprisonment 
whieh, as Foucault says, is “an essential element in the punitive panoply”” of penal justice. 
It is said that imprisonment performs principally the functions of both the deprivation of 
liberty and the transformation of individuals.” ^^  Thus, for example, convicted offenders who 
are incarcerated are, clearly, not eommitting crimes and this, in a way, protects the public
Orentlieher, Diane (1991) "Settling Accounts: The Duty to Prosecute Human Rights Violations of a 
Prior Regime,” Yale L  J., 100(8); p. 2542.
Quoted in Simons, Marlise (2002) “Without Fanfare or Cases, International Court Sets Up,” New  
York Times, July 1.
Foucault, Michel (1995) Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan 2"  ^
ed. (New York: Vintage Books), p. 231.
For a discussion on the theoretical, practical, and historical matters of prison, see e.g., Foucault, 
Michel (1995) Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan 2"  ^ ed. (New York: 
Vintage Books), pp. 231-308; Yvonne Jewkes & Jamie Bennett (eds.) (2009) Dictionary of Prisons 
and Punishment (Cullompton: Willan).
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from many other malefactors who have to be isolated from everything that motivates their 
criminal activities. Indeed, at international level, the peculiar prisons created by the US 
military in Guantanamo Bay in Cuba, and the use of Abu Ghraib (now renamed Baghdad 
Central Prison) in Iraq by the US and its allied forces to incarcerate hard-core Islamic 
extremists bent on the perpetration of mass atrocities are vivid illustration of that point.
With regard to the transformation of individuals through imprisonment, the evidence 
suggests that prison could help remould prisoners into new men and women suitable for 
democratic self-government. For instance, in Beyond The Wire: Former Prisoners and 
Conflict Transformation in Northern Ireland, a book that assesses the role played by 
prisoners in Northern Ireland upon their reintegration back into the community, Shirlow & 
Mcevoy argue that both the loyalist and republican former political prisoners became strong 
advocates for conflict transformation after their release from prison, post-Good Friday 
Agreement. Based on interviews with these former prisoners and their families, Shirlow & 
Mcevoy explain that these former prisoners were able to utilise their prison experiences to 
help their communities to come to terms with past conflict, and also fashion alternative 
methods of resolving inter-communal conflict. In their estimation, Shirlow & Mcevoy believe 
that these positive effects of incarceration, therefore, “constitute a basis for a repositioning of 
the notion of reintegration with regard to former politically motivated prisoners.”” Given 
such post-prison transformation, as wrought by these former political prisoners in the 
Northern Ireland context, it is arguable that prison serves, at best, as a helpful model for the 
reparation of crime and reformation of offenders.
Of course, countervailing considerations also deserve note. While it is true that the 
isolation of, for instance, a convicted burglar from the external world may have helped the 
homeowner and those living outside the prison gates to gain a respite from the burglar’s
Shirlow, Peter & Mcevoy, Kieron (2008) Beyond The Wire: Former Prisoners and Confiict 
Transformation in Northern Ireland (London: Pluto Press), p. 143
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malefaction, this respite is, however, a short-term measure. For, after a while the burglar will 
be released. In too many cases, prison has had no significant disciplinary and therapeutic 
impact on the burglar, persuading him or her never to burgle the homeowner’s house 
again. Apart from the question of poor disciplinary and therapeutic impact, resource- 
intensiveness proves a minus factor in penal detention.
For instance, in their assessment of the relative economic costs and beneficial effects 
(e.g. rehabilitation, incapacitation, deterrence and retribution) of incarcérai institutions in the 
UK, Marsh et al hold that incarceration of prisoners in England and Wales is resource­
intensive and that prison should be reserved for those who are judged to be a serious danger 
to the public: “Whatever the other reasons put forward for or against the use of prison, it is 
reasonable to conclude that using it for anyone but those convicted of serious offences is a 
waste of public resources.
Moving on from here, in a court-based justice system, as stated earlier, the 
prosecution of an offence and the subsequent award of punishment to the offenders after the 
end of their trials may be regarded as a way of conveying a deterrent message more generally 
to such offenders and also the would-be offenders that crime does not pay and that the 
prospect of punishment is real for such individuals who may refuse to behave in a lawful and
For example, according to Compendium of Reoffending Statistics and Analysis, published by the 
UK Ministry of Justice, that looked at top offence types such as shoplifting, common assault & battery, 
driving whilst disqualified, malicious wounding, driving in excess of the prescribed limit, and burglary 
in a building other than a dwelling in England and Wales during 2007 to the first quarter of 2008, 
nearly 61 per cent of those released from prison reoffended within a year (see Ministry of Justice 
(2010) Compendium of Reoffending Statistics and Anaiysis (London: Ministry of Justice Statistics 
Bulletin). Similarly, in its 2011 publication which looked at relative effectiveness of different types of 
sentences, including community sentences and short prison sentences in England and Wales, the UK 
Ministry of Justice reported that 49% of convicted adults reoffended within one year of being 
released— reoffending rates rose to 59% and 77% for those serving sentences less than 12 months 
and those serving more than 10 previous custodial sentences respectively. (Ministry of Justice (2011) 
Compendium of Reoffending Statistics and Analysis (London: Ministry of Justice Statistics Bulletin), 
Table A5 and A9)).
Marsh, Kevin et ai (2009) “Do You Get What You Pay for? Assessing the Use of Prison from an 
Economic Perspective,” Howard Journal, 88(2): p. 155. For a wide range of scholarly view on the 
disciplinary, therapeutic and cost impact of prison, see generally Alison Liebling & Shadd Maruna 
(eds.) (2005) The Effects of Imprisonment (Cullompton, UK; Portland, Or.: Willan); Scull, Andrew 
(1984) Décarcération: Community Treatment and the Deviant - A Radical View (Cambridge: Polity 
Press).
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civilised maimer like the rest of the community members.” ®^ Furthermore, the actions that 
may be required for the realisation of the above goals of a justice institution in deterring 
offenders may include not just be the punishment, but the provision of information to the 
victims on things such as the identity of those killed, including the location of clandestine 
gravesites; the location of disappeared victims and the circumstances of their disappearance; 
and also, the location of abducted children too.
So, under a truth commission, “the expressed intent ... is to lessen the likelihood of 
human rights atrocities reoccurring in the future.”” This means that, although a truth 
commission is not designed to punish in a retributive sense,” ^^  it can also achieve 
punishment-like goals through its public hearings which often make visible the presence of 
those perpetrators who appear in such hearings or who are subsequently identified by names 
in its Final Report. Providing a public forum which gives greater visibility to the perpetrators 
and their violations, may help diminish the likelihood of such violations re-occurring again.
Indeed, publicity provided by a truth commission through its public hearing sessions 
can be an effective agent of deterrence in that it may bring shame upon the perpetrators, 
thereby leading to their ostracism from society. For instance, speaking in the context of the 
prospective role of the South African Truth and Reconciliation Commission, Rosenberg
See e.g., Prosecutor v Dario Kordic, Mario Cerkez (Appeal Judgement), IT-95-14/2-A, ICTY, 17 
December 2004, paras. 1076-1078 (“Both Individual and general deterrence serve as Important goals 
of sentencing. Individual deterrence alms at the effect of a sentence upon an accused, which should 
be adequate to dishearten him from re-offendIng once he has served his sentence and has been 
released. General deterrence, however, refers to a sentence’s effect to dissuade other potential 
perpetrators from committing the same or similar crimes. In the context of combating International 
crimes, deterrence refers to the attempt to Integrate or to reintegrate those persons who believe 
themselves to be beyond the reach of International criminal la w .... In modern criminal law this 
approach to general deterrence Is more accurately described as deterrence aiming at reintegrating 
potential perpetrators Into the global society.”)
Hayner, Priscilla (1994) “Fifteen Truth Commlsslons-1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); p. 609.
See futher Landsman, Stephan (1996) “Alternative Responses to Serious Human Rights Abuses: 
of Prosecution and Truth Commissions,” L. Comtemp. Prob., 59(4); p. 88.
361
remarks that “[a] year after Mandela became President [of South Africa], the old apartheid 
barons were much more discredited and isolated than anyone had expected.
A truth commission may also achieve deterrence through its educative role in creating 
awareness of past atrocities at its public hearings, thereby reducing the likelihood of the same 
atrocities being repeated. Also, the process of investigating and establishing an official, 
authoritative record of the atrocities that have been committed in the past, and the offering of 
recommendations aimed at preventing future violations, can similarly help change the moral 
climate by undermining the mental attitudes that have justified the undertaking of these 
violations, thereby preventing their repetition in future.
For instance, as alluded to earlier, the South African Truth and Reconciliation 
Commission Reparation and Rehabilitation Committee made a series of recommendations 
aimed at repairing the harm done to society as a whole by apartheid policies and there were 
many articles written in the newspapers with captions such as, “TRC announces first 
reparations proposals,”” “R3bn for apartheid reparations,”” ^^  ’Truth commission pays first 
reparations,”” ^^  with the aim of alerting the public to these recommendations. Such publicity 
accorded the Commission’s recommendations suggests a way of creating awareness in the 
minds of people that certain violations have taken place and that, to create a stable and fair 
society, such violations should be avoided in the future.
Furthermore, the truth recovery of a truth commission represents a way of conveying 
a deterrent message to the perpetrators of atrocities that the past will not be left buried in the 
past and that the suspected perpetrators of atrocities will have to answer for the fate of the
Rosenberg, Tina (1996) “Recovering from Apartheid,” New Yorker, 72(35); p. 91 
Daly, Erin & Sarkin, Jeremy (2007) Reconciliation in Divided Societies: Finding Common Ground 
(Philadelphia, Pa.: University of Pennsylvania Press), p. 16.
Daly, Erin & Sarkin, Jeremy (2007) Reconciliation in Divided Societies: Finding Common Ground 
(Philadelphia, Pa.: University of Pennsylvania Press), p. 144.
Mail & Guardian (South Africa), 11 November 1996.
Mail & Guardian (South Africa), 23 October 1997.
Mail & Guardian (South Africa), 21 October 1998.
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victims who have suffered as a result of their atrocious behaviours during the armed conflict 
or authoritarian rule.” ^^  In addition, the process of accounting for and documenting the 
atrocities of the past by truth commissions serves to reinforce new forms of behaviour and the 
future development of norms such as the creation of legislative and administrative measures 
which can help contribute to the maintenance of a stable society and the prevention of the re­
occurrence of human rights violations/^^^ Of course, the building of a new legislative and 
administrative system is very significant in post-conflict society because those who have 
grievances at the new dispensation can now channel their complaints to a credible and 
responsive authority rather than resort to violence as before—hence, it represents a potent 
way of deterring the perpetrators and re-assuring the victims of non-repetition of past 
atrocities.
There may be an objection that a truth commission, unlike a criminal court, does not 
provide the deprivation of liberty, in the sense of punishing the offenders by putting them in 
prison, to express in concrete terms that their offence has harmed, beyond the victims, society 
as a whole. This objection may be addressed by noting a crucial distinction between political 
and ordinary routine crimes. For instance, shoplifting and robbery are routine criminal attacks 
against the value attached to private property. These kinds of crimes may only become 
political in nature if the attacks go beyond single issues of the political power’s ideology, 
whereby they are then aimed at the sum total of the lawfully prevailing ideology or value
Landsman, Stephan (1996) “Alternative Responses to Serious Human Rights Abuses: of 
Prosecution and Truth Commissions,” L. Contempt. Prob., 59(4); p. 89.
Hayner, Priscilla (1994) “Fifteen Truth Commissions— 1974 to 1994: A Comparative Study,” Hum. 
Rts. Q., 16(4); pp. 608-609. See also, Verwoerd, Wilhelm (1999) "Individual and/or social justice after 
Apartheid? The South African truth and Reconciliation Commission," Eur. J. Dev. Res., 11(2); p.136 
(arguing In the context of SATRC) that just as a trial concludes with a determination of the veracity of 
one version of a contested event, so too the truth commission also concludes with such determination 
by contributing both to the greater justice of the newly democratic South African social order, and to 
perhaps even a more Imaginative and more fundamental route to the reconstruction and development 
of the society).
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system of the whole eommunity or a state, or at least at one of its representative or critieal 
institutions.” ®^
To further expound on this point, in On Protracted War, Zedong Mao, the Chinese 
political leader, argues that all armed confliets have a political undertone and that “[w]hen 
polities develops to a certain stage beyond whieh it cannot proceed by the usual means, war 
breaks out to sweep the obstacles from the way.”” ®^ But once the obstacle is removed, the 
political aim will have been achieved and hence, the war will then cease: “When the obstacle 
is removed, our political aim will be attained and the war concluded. But if the obstacle is not 
completely swept away, the war will have to continue till the aim is fully accomplished.”” ®^
Thus, the political criminals, in contrast to ordinary routine criminals, often get 
involved in law violation by professing that their code of behaviour is the only just and fair 
set of values, whieh represents the only justice. In other words, “To be involved in political 
violence has been revealed only as a kind of social medicine that offers momentary relief 
from the painful pressure of the world in our time, but also it has grown to be a modish 
behaviour that is frequently confused with what political criminality really is.”” ®'^
To buttress this point, the analyses of the origins of the conflict in Sierra Leone have 
determined that the combination of corruption by the elites, who privatised the state 
resources, and the alienation of the larger populace who were denied any form of social 
mobility, is what triggered the onset of the conflict.” ®^ And so, in an attempt at rectifying the 
perceived injustices of the system that triggered the armed conflict, and gaining access to the 
power and material wealth allegedly denied many Sierra Leoneans, the actors involved in the
Schafer, Stephen (1974) The Political Criminai: The Problem of Morality and Crime (New York: 
Free Press; London: Collier Macmillan), p. 29
Mao Zedong (1967) On Protracted War3^^ ed. (Peking: Foreign Languages Press), p. 153.
Ibid.,
Schafer, Stephen (1974) The Political Criminal: The Problem of Morality and Crime (New York: 
Free Press; London: Collier Macmillan), p. 12.
See Richards Paul (1996) Fighting for the Rainforest: War, Youth and Resources in Sierra Leone 
(London: The International African Institute).
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armed conflict in Sierra Leone turned to violence, with the ultimate goal of creating a fair set 
of values. The Sierra Leone rebel leader of the Revolutionary United Front, Foday Sankoh, 
wrote in the manifesto of the group that:
We are fighting for democracy and by democracy we mean equal opportunity and access to power to 
create wealth through free trade, commerce, agriculture, industry, science and technology. Wealth 
cannot be created without power. Power cannot be achieved without struggle. And by struggle, we 
mean the determination, the humanistic urge to remove the shame of poverty, hunger, disease, squalor, 
illiteracy, loafing and hopelessness from this African land of sierra Leone ... This is our vision for the 
period of the second liberation of Sierra Leone. Our mission therefore is to contribute to the task of the 
total political and economic liberation and unification of Afiica.* °^®
Similarly, despite RENAMO’s well-documented mass atrocities in Mozambique,” ®^ the rebel 
forces maintained they were fighting for democracy and religious and economic freedom, and 
they even received support from right-wing and religious groups in the USA, Europe and 
elsewhere on those grounds. Indeed, RENAMO’s “Manifesto and Programme” was 
committed to the creation of a multi-party, democratic state, free enterprise and a market 
economy, and a state respecting human rights, all highly appealing to donors.” ®^
Thus, the distinction between political and ordinary routine crimes cannot be 
underestimated for the purpose of addressing the objection raised above. Notwithstanding 
this, many also argue with considerable force that armed opposition groups rarely transform 
from being an armed opposition into nonviolent political parties.” ®^ The concerns of this 
nature might well underline the importance of penal imprisonment, as in the case of loyalist 
and republican former political prisoners mentioned above. However, as stated earlier.
Foday Sankoh, quoted in Bergner, Daniel (2004) Soldiers of Light (London; Allen Lane), p. 36.
For RENAMO atrocities, see Vines, Alex (1996) Renamo: From Terrorism to Democracy in 
Mozambique?” (York: Centre for South African Studies, University of York), pp. 87-91.
Vines, Alex (1996) Renamo: From Terrorism to Democracy in Mozambique?”{York\ Centre for 
South African Studies, University of York), p. 77
For example, see Abrahms, Max (2008) “What Terrorists Really Want: Terrorist Motives and 
Counterterrorism Strategy,” Int’l Security, 32(4); p. 84. See also, Sadat, Nadya (2006) "Exile, Amnesty 
and International Law," Notre Dame L. Rev., 81(3); p. 966
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political offenders are different from ordinary criminals in that, most often, they transform 
themselves into peaceful members of society after periods of brutal armed conflict. To 
underline this point, Jones and Libicki argue that the most common way for terrorist groups 
to end terrorism is by joining the political process—either through a peace settlement with the 
government and abandonment of violence or through “civic action” in the absence of an 
explicit agreement.” ”  In exemplifying their position, Jones & Libicki remark that of 268 
armed opposition groups that have ended fighting since 1968 without breaking into factions 
that continued to fight, 114 (or 43 per cent) did so by entering non-violent politics in one way 
or another.” ”
In providing impetus to Jones & Libicki’s remark, Weinberg and William also give 
the example of Italy, where the government established a policy of repentance in the 1980s, 
which provided “the extension of leniency in return for disassociation.”” ”  Under this 
arrangement, the policy encouraged individuals to leave terrorist groups with the support of 
the Italian government which, in lieu of a change of heart by the terrorist groups, decided to 
offer reduced prison sentences in exchange for information that would enable the government 
to dismantle such terrorist groups. And, by 1989, it was noted that 389 terrorists had repented 
on account of such a political gesture.” ”
It is worth pointing out that a law’s legitimacy is in part a function of the political 
form or process that produces it. As Charles Hughes, a former judge at the Permanent Court 
of International Justice (1928-1930) observes, in the context of the importance of the division 
in the US Supreme Court on different cases that come before it for determination, the 
function of the court of law is concerned immediately with people, hence the “protection both
Jones, Seth & Martin, Libicki (2008) How Terrorist Groups End: Lessons for Countering al Qa’ida 
(US; Pittsburgh: RAND Corporation), pp. 20-22.
Ibid., p. 10, and pp.22-23.
Weinberg, Leonard & Eubank, William (1987)7/76 Rise and Fall of Italian Terrorism (Boulder, 
Colo.: Westview Press), p. 129 
Ibid.,
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of the rights of the individual and of those of society rests not so often on formulas, as to 
which there may be agreement, but on a correct appreciation of social conditions and a true 
appraisal of the actual effect of conduct”” ”  Underscoring this point, a Scottish lawyer, the 
judge and literary figure Henry Cockbum, remarks that “[t]o see no difference between 
political and other offences is the sure mark of an excited or stupid head.”” ”
Of course the avoidance of penal detention by a truth commission may be a high price 
for the victims/survivors and/or relatives of human rights violations to pay as a protection 
against further abuses, but such avoidance may function as a means of deescalating atrocities 
and preventing future potential victims resulting fi'om these violations. Politics involves a 
combination of the democratic ideal of tolerance and the utilitarian necessity of 
interdependence, as Nelson Mandela explained when he and President Clinton met during the 
latter’s visit to South Africa in 1998: “It was very repugnant [in 1993] to think that we could 
sit down and talk with those people [the Afrikaners], but we had to subject our plan to our 
brains and to say,' without these enemies of ours, we can never bring about a peaceful 
transformation to this country.' And that is what we did. The reason why the world has 
opened its arms to South Africa is because we are able to sit down with our enemies and to 
say, let us stop slaughtering one another. Let’s talk peace."” ”
After the end of armed conflict, there is a need for a strategy that promotes 
reconciliation and facilitates institutional reform beyond the practice of penal detention. And, 
given that a truth commission investigates and reports on past political violations of human 
rights and humanitarian norms, with overall objectives of promoting national unity and
Hughes, Charles (1928) The Supreme Court of the United States: Its Foundation, Methods, and 
Achievements: An Interpretation (New York; London: Columbia University Press, 1966 printing), pp. 
165-166.
Henry (Lord) Cockburn, writing in 1853 of the Edinburgh sedition trials in the 1790s. {quoted in 
Kirchheimer, Otto (1961) Political Justice: The Use of Legal Procedure for Political Ends (Princeton, 
N. J.: Princeton University Press), p. 48, fn. 2.
“Clinton in Africa; Two Presidents, Two Strong Commitments to Africa,” New York Times, March 
28, 1998.
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reconciliation in transitional society, it is arguable whether it should be bound by penal law 
practice which includes the imprisonment of offenders in order to ‘pay one’s debt’ to society.
63.7 Pursuit o f Security 
Security means freedom from the fear of losing things, or from being deprived of the 
conditions necessary for the attainment of basic human needs such as physiological needs, 
safety needs, belonging and love needs, esteem needs, and the need for self-actualization.” ”
Security is considered here as another value of justice because the goal of any justice 
institution should be to help facilitate the relative absence of threat to the basic values of life. 
More so that security itself is connected with individuals’ worries and anxieties about their 
conditions and the way the world is structured, and also with people’s ambitions and wishes 
forlife.'^'®
In a sense, court trials can safeguard security for the victims in that they can set 
fundamental constraints on the ways in which security, both of individual citizens and of the 
state, can legitimately be pursued.” ”  For instance, by depriving those who are perceived to 
have threatened the basic human values through conviction and subsequent punishment, and 
by finding someone guilty of the offence accused of or by awarding damages against the 
accused, trials become a means of providing security for the victims of wrongdoing. With this 
approach, the public order is thus vindicated through the instrumentality of the trials, since
Ginsberg, Morris (1965) On Justice in Society (Harnnondsworth: Penguin), p. 55. For a good 
discussion of these basic goods, drives, tendencies, values, or features of human life, see Maslow, 
Abraham (1970) Motivation and Personality 2"^ * ed. (New York; London: Harper & Row), pp. 34-47. 
See also Reeve, Andrew (1997) “Incommensurability and Basic Values,” J. Val. Inquiry, 31(4); pp. 
545-552 (examining the sequence of satisfaction of these values at different levels human needs).
Macfarlane, Neil (2007) “Human Security and the Law of States,” in Benjamin J. Goold and Liora 
Lazarus (eds.) Security and Human Rights (Oxford: Hart), p. 348. See also Loader, Ian (2007) “The 
Cultural Lives of Security and Rights,” in Benjamin J. Goold and Liora Lazarus (eds.) Security and 
Human Rights (Oxford: Hart), p. 37 (noting that security “possesses, ... an intimate and affective 
connection to notions of collective (national) belonging and their attendant forms of cultural and 
political subjectivity. Security demands are, as such entangled in the production and reproduction of a 
‘we’ whose territory, or values, or capacity for self determination is felt to be under threat— either from 
without or from ‘enemies within.”)
Orentlieher, Diane (1991) “Settling Accounts: The Duty to Prosecute Human Rights Violations of a 
Prior Regime,” Yale L. J., 100(8); p. 2542.
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the feeling of insecurity felt initially by the victims on account of the untoward action of the 
wrongdoers has now been rectified. This means that under a court-based system of justice, 
the immediate effect of the conviction of the offender blends with the less tangible but more 
durable one of restored confidence.
However, under a court-based system of justice, when the general social insecurity 
and the pressure on the authorities to pursue security increases in the community,” ®^ innocent 
individuals may be accused of wrongdoings and then be deprived of their basic values of life 
for extended periods without a trial or a conviction, in ways that can subvert the requirements 
for proper accountability that could have served as security for the victims.” ^^
Also, as discussed earlier, the critical feature of trials, particularly criminal, is that 
they place emphasis on punishment as a means of preventing wrongdoing and redressing 
imbalance between the wrongdoer and the sufferer of the wrong. In the context of the 
court sentencing arrangement, Roche observes that the court hearing “is mainly interested in 
a victim’s physical injuries and material losses, when, for many victims, the most serious 
losses are emotional or psychological—the loss of dignity, happiness, confidence, security, 
personal power and sense of self-worth.”” ^^  Even in civil trials, where the emphasis is not on
On the social, cultural and political conditions underpinning this trend, principally in Britain and 
America in response to criminal activity see Garland, David (2001) The Culture of Control: Crime and 
Social Order in contemporary Society (Oxford: Oxford University Press); Loader, Ian (2006) “Fall of 
the ‘Platonic Guardians’: Liberalism, Criminology and Political Responses to Crime in England and 
Wales,” Brit. J. Crim., 46(4); pp. 561-586.
Duff, Antony et ai (2007) “The Limits of the Criminal Trial: Security, Truth and Reconciliation.” In 
Antony Duff et al (eds.) The Trial on Trial. Vol. 3, Towards a Normative Theory of the Criminal Trial 
(Oxford: Hart), p. 289 (arguing that the institution of the criminal trial may be corrupted or misused, on 
account of pressure from the public to convict and punish people who have committed no wrongs, 
leading to the problem of over-criminalisation, which may undermine the efficacy of trials as a means 
of providing security.)
See further, Morris, Herbert (1976) On Guilt and Innocence: Essays in Legal Philosophy and 
Moral Psychology (Berkeley; London: University of California Press), pp. 34-36 (arguing that the 
offender is duty-bound to suffer punishment, because the offense caused has created an imbalance 
of benefits and burdens in the society as a whole. Those who obey the law incur burdens that 
offenders refuse to take upon themselves. To rectify this imbalance the offender must suffer an 
appropriate punishment and that the offenders’ refusal to conform generates the proverbial ‘debt’ that 
must be paid.)
Roche, Declan (2005) “Truth Commission Amnesties and the International Criminal Court,” Brit. J. 
Crim., 45(4); p. 572.
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punishment, but rather on compensation through the award of damages, the process seems to 
isolate the offenders and vietims and does not allow for meaningful inter-actions between 
them so as to engender the post-conflict reunion needed for re-integration back into probably 
the same eommunity they have come from.” ”
A truth eommission, in a way, serves the goal of security by uncovering the truth 
about past atrocities, recording its findings and publishing the findings with recommendations 
on the appropriate steps to take in order to secure the future against re-oecurrenee of these 
atrocities. However, unlike the court-based system, the truth-telling and the systematic 
recording of testimony and evidence received about past violations are not meant to assign 
collective guilt, rather to avoid the collective innocence. And as mentioned earlier, the truth- 
seeking of a truth commission entails that the information collected from witnesses is used 
for investigation and will appear in the Final Report.
The victims’ imperative to put their side of the story for the larger purpose of 
achieving security is strikingly illustrated by the South African Truth and Reconciliation 
Commission in its Final Report in the case of Mr Sikwepere, who was asked by a 
Commissioner how he felt after having been given the opportunity to deliver his testimony 
during the Commission’s public hearings. He replied: “I feel that what has been making me 
sick all the time is the fact that I couldn’t tell my story. But now it feels like I got my sight 
back by coming here and telling you the story.’’” ”
Security and healing considerations require the parties before a truth commission to 
move away from a pre-occupation with their rights and liabilities, as typical of the situation in
For an overview of the theories of punishment in the context of human rights abuses, see 
Malamud-Goti, Jaime (1990)”Transitional Governments in the Breach: Why Punish State Criminals?” 
Hum. Rts. Q., 12(1): pp. 6-11; Reisman, Michael (1995) “Institutions and Practices for Restoring and 
Maintaining Public Order,” Duke J. Comp. & Int'l L , 6(1); pp. 175-186; Wringe, Bill (2006) “Why 
Punish War Crimes? Victors's Justice and Expressive Justifications of Punishment,” L  & Philos., 
25(2); pp. 159-191; Sloane, Robert (2007) “The Expressive Capacity of International Punishment: the 
Limits of the National Law Analogy and the Potential of International Criminal Law,” Stan. J. Int'l L , 
43(1); pp. 39-94.
TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 5, Ch. 9; 
para. 9, p. 352.
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court trials, and move towards an exploration of their needs and interests -  a transition from 
the position of conflict to a position where they can form a working alliance and live together 
in a secure environment. By facilitating such an approach, the truth-telling of a truth 
commission is thus geared towards having positive therapeutic effects for the victims, thereby 
promoting the basic values of life as well.
6.3.8 Social Reconciliation 
The concept of reconciliation may be thought of as having two meanings. First, “to reconcile” 
may mean that two opposing parties have decided to bury their differences and move on to 
live together as peaceful neighbours. This idea can be seen in the “Leylandii dispute ends in 
light relief’ example. There was a row over one neighbour’s giant Leylandii trees that ran the 
length of the 150ft-long boundary, whieh blocked out sunlight and stopped the other 
neighbour’s plants from growing for a considerable period of time. On intervention by the 
local council, the two conflicting neighbours reconciled their differences on account of the 
agreement by the Leylandii owner to cut down the trees to a level acceptable to the neighbour 
who had complained, who was then in a position to pursue their gardening hobby and enjoy 
the barbecues in sunlight which were not possible before the reconciliation took place.” ”  
This is the kind of reconciliation often pursued by a truth eommission.
As for the second meaning: “to reconcile” may mean that a victim of crime decides to 
reconcile him/herself to his/her fate in the sense that, even though the offender may have 
been punished for the crime committed against the victim, the sear of the injuries caused by 
the offender’s wrongful behaviour remains unhealed in the victims’ mind psychologically. So
For detail of the outcome of the dispute, see Savill, Richard (2008) “Leylandii dispute ends in light 
relief," The Telegraph (London), 17 May.
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the vietim simply reconciles to his/her fate. This is the kind of reconciliation that features in 
court trials.” ”  Minow underlines this point noting that:
We reconcile with the murderer by imagining he or she is responsible to the same rules and commands 
that govern all o f us; we agree to sit in the same room and accord the defendant a chance to speak, and 
a chance to fight for his or her life. But reconstruction of a relationship, seeking to heal the accused, or 
indeed, healing the rest of the community, are not the [trials’] goals in any direct sense.
It should be noted that in the aftermath of a period of violence, reconciliation is vital for the 
construction and maintenance of peace, though this may not necessarily entail the vietims 
forgiving their wrongdoers, or the victims and offenders enjoying friendly relations. As 
Roche explains, what reconciliation means in this instance, is that “hostilities be defused and 
that citizens find a way of peacefully coexisting.
In a court-based system, reconciliation is thought to represent a vital value of justice 
as in the case of the ICTY which mentions that its goal is to “pave the way for 
reconciliation.”” ®^ Similarly, the Security Council, when establishing the International 
Criminal Tribunal for Rwanda in 1994, stated that it was "‘Convinced that in the particular 
circumstances of Rwanda, the prosecution of persons responsible for serious violations of 
international humanitarian law would ... contribute to the process of national reconciliation
For detail of the two possible meanings reconciliation, see Douglas, Lawrence (2006) Perpetrator 
Proceedings and Didactic Trials,” in Antony Duff et al (eds.) The Trial on Trial Vol. 2, Judgment and 
Calling to Account (Oxford: Hart), p. 192, fn 2 (differentiating between the two forms of reconciliation, 
(1) to reconcile one’s differences and (2) to reconcile oneself to his faith, noting that first meaning is 
apt to a truth commission while the second applies to the process of criminal prosecution)
* Minow, Martha (1998) Between Vengeance and Forgiveness: Facing History after Genocide and 
Mass Violence (Boston: Beacon Press), p. 26.
Roche, Declan (2005) “Truth Commission Amnesties and the International Criminal Court,” Brit. J. 
Crim., 45(4); p. 573.
1230 iQjY: “About the ICTY,” available at: http://www.icty.org/sections/AboutthelCTY. See also, UN 
S.C. S/RES/955 (1994), 3453"^ *^ meeting, on Establishment of an International Tribunal [for Rwanda] 
and adoption of the Statute of the Tribunai (“Convincing] that in the particular circumstances of 
Rwanda, the prosecution of persons responsible for serious violations of international humanitarian
law ....... would contribute to the process of national reconciliation and to the restoration and
maintenance of peace”).
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and to the restoration and maintenanee of peace.”^^ ^^  Also, the Special Court for Sierra Leone 
was intended to contribute to the process of national reconciliation and the restoration and 
maintenance of peace.
It should however be noted that the reeoneiliatory value of trials is a matter of 
ongoing contestable debate. Indeed, trials are limited in relation to the kind of 
reconciliation they can achieve in that they aim only at retribution rather than restoration, 
thereby working to perpetuate the circle of violence. In War Crimes and the Culture o f 
Peace, the Canadian legal expert and UN High Commissioner for Human Rights from 2004- 
2008, Louise Arbour, highlights the inadequacy of trial-based post-conflict reconciliation, in
1=31 s.C. Res. 955, U.N. Doc. S/RES/955, 8 November 1994.
1=32 s.C. Res. 1315, U. N. Doc S/RES/1315, 14 August 2000.
1=33 See e.g., Minow. Martha (1998) Between Vengeance and Forgiveness: Facing History after 
Genocide and Mass Violence (Boston: Beacon Press), p. 26 (“Reconciliation is not the goal of 
criminal trials except in the most abstract sense”); Stover, Eric (2005) The Witnesses: War Crimes 
and the Promise of Justice in the Hague (Philadelphia: University of Pennsylvania Press), pp 110-125  
(noting that criminal trials play a legally insular, or even self-legitimating function: they serve to 
reconcile a people to the adequacy or sufficient of a legal response to their sufferings); Fletcher 
Laurel and Weinsterin, Harvey (2002) "Violence and Social Repair: Rethinking the Contribution of 
Justice to Reconciliation." Hum Rts. Q., 24(3); p. 585) (noting that “there have been virtually no 
studies that systematically have attempted to examine or measure the contribution of trials to 
reconciliation and social reconstruction”); Duff Antony et ai (2007) “The Limits of the Criminal Trial: 
Security, Truth and Reconciliation,” in Antony Duff et ai (eds.) The Triai on Triai. Vol. 3, Towards a 
Normative Theory of the Criminai Triai (Oxford: Hart), p. 290 (stating that under a court-based system 
of justice, the public accountability for a wrong perpetrated can achieve reconciliation as follows: 
“Through the trial, the defendant may come to recognise that he has wronged the victim and 
apologise to her for that wrong. The victim may feel that her rights have been vindicated through the 
defendant being thus publicly held responsible for the wrong: once he has been held accountable, 
and perhaps punished, for the wrong, and especially if he apologises for it, she might be able to 
forgive him”); Roche, Declan (2005) “Truth Commission Amnesties and the International Criminal 
Court,” Brit. J. Grim., 45(4); p. 573 (noting that trials offer reconciliation by “helping to re-establish the 
rule of the law, a precondition for economic and social development after a period of lawlessness”); 
Hamber, Brandon & Wilson, Richard (2002) "Symbolic Closure through Memory, Reparation and 
Revenge in Post-conflict Societies," J. Hum. Rts., 1(1): p. 35 (questioning non-judicial approaches to 
justice, arguing that under trials the “[cjalls for reconciliation may demand too much psychologically 
from survivors and retribution may be just as effective as reconciliation at creating symbolic closure”); 
Sedgwick, James (2009) “Memory on Trial: Constructing and Contesting the ‘Rape of Nanking’ at the 
International Military Tribunal for the Far East, 1946-1948,” Mod. Asian Stud., 43(5); pp. 1229-1254  
(arguing, in the context of the judgment of International Military Tribunals (IMTs) in Nuremberg and 
Tokyo following the Second World War, that using courts trials as a panacea for postwar restoration 
and as validators of traumatic narratives is both shortsighted and ineffective.”)
1=3"^  Van Roermund, Bert (2006) “The Political Trial and Reconciliation,” in Antony Duff et ai (eds.) 
The Triai on Triai Vol. 2, Judgment and Caiiing to Account (Oxford: Hart), p. 189. See also Landsman, 
Stephan (1996) “Alternative Responses to Serious Human Rights Abuses: of Prosecution and Truth 
Commissions,” L. Contemp. Prob., 59(4); p. 88 (emphasising that prosecution is designed to 
concentrate on the accused's acts. The victim may be important, but his or her suffering is not the 
central concern of proceedings.)
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relation to the justice outcome of the ICTY and ICTR where she was the Chief Prosecutor for 
three years from October 1996.
Describing the perceived paradox in the acclaimed aims of international criminal 
justice, Arbour notes that “[jjustice ... imposes irreversible conclusions. It binds itself to a 
permanent and official interpretation of facts, often followed by irreversibly harsh 
consequences.”^^ ^^  Arbour’s reflection on the challenges of international criminal justice 
raises a question about the efficacy of trials as agents of reconciliation. Accordingly, many 
scholars have, therefore, advocated a justice institution that involves collaboration between 
judicial and non-judicial paradigms in the dispensation of justice.
On the other hand, a truth commission could achieve reconciliation by providing 
victims of gross abuses with a venue to express their pain, conferring public recognition upon 
the suppressed history of their victimisation, thereby facilitating the process of reconciliation 
for the whole com m unity.Underlining the importance of reconciliation in the context of a 
moving tribute paid to the Chilean truth commission, for allowing the victims to tell their
1=35 Arbour, Louise (2002) War Crimes and the Culture of Peace (Toronto: University of Toronto 
Press), p. 35.
1=33 See e.g., Findlay, Mark & Henham, Ralph (2005) Transforming international Criminai Justice: 
Retributive and Restorative Justice in the Thai Process (Cullompton: Willan); (making comparative 
analysis of a trial process in the context of international criminal justice (ICJ) system, arguing for a 
radical rethinking of trial process and the engagement with other justice paradigms to enhance the 
moral legitimacy of trials through wider access, greater access, greater inclusion and a more 
protected victim voice in the process and outcomes); Gromet, Dena & Darley, John (2009) 
“Punishment and Beyond: Achieving Justice Through the Satisfaction of Multiple Goals,” L. Soc. Rev., 
43(1); pp. 1-38 (arguing, based on the findings from three empirical studies, that people view the 
satisfaction of multiple justice goals as an appropriate and just response to wrongdoing, which allows 
for a possible reconciliation between the “conflicting” goals of restorative and retributive justice); 
Clark, Janine (2008) “The three Rs: retributive justice, restorative justice, and reconciliation,” 
Contemp. Just. Rev., 11(4); pp. 331-350 (exploring the relationship between retributive justice, 
restorative justice, and reconciliation, and emphasising collaborative approach that employs both 
retributive and restorative justice practices); reviewing the retributive and restorative justice responses 
to wrongdoing and the possibilities of integrating these two approaches to obtain desired justice 
outcome for the victims); Zedner, Lucia (1994) “Reparation and Retribution: Are They Reconcilable?” 
Mod. L. Rev., 57(2); pp. 228-250 (discussing the punitive and reparative goals of penal system 
concluding (at p. 250) that “it is time to explore the integrative potential of reparative justice on its own 
terms.”)
1=3^  See Wiebelhaus-Brahm, Eric (2010) Truth Commissions and Transitional Societies: The impact 
on Human Rights and Democracy {London: Routledge), p. 10; Douglas, Lawrence (2006) “Perpetrator 
Proceedings and Didactic Trials,” in Antony Duff et ai (eds.) The Thai on Thai Vol. 2, Judgment and 
Caiiing to Account (Oxford: Hart), pp. 191-192; Roche, Declan (2005) “Truth Commission Amnesties 
and the International Criminal Court,” Brit. J. Crim., 45(4); p. 573.
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stories, listening to them and giving them the opportunity to confront the perpetrators in order 
to achieve catharsis, Zalaquett remarks that:
The contact with so many families of victims convinced me of the paramount importance and the 
cathartic power of seeking to establish the truth. The families had refused to allow the previous 
government authorities to see them cry as they searched for their loved ones. But now they were being 
received with respect and offered a seat and cup of coffee. At first, we did not realize that the very 
process of seeking the truth was thus also a patient process of cleansing wounds, one by one.'^ ^^
By and large, social reconciliation is an essential value of justice, which any institutions of 
justice, judicial and non-judicial, must seek to promote and facilitate. And, unlike a court- 
based system, a truth commission seems better able to contribute to the larger interests of 
reconciliation through its democratic, transparent, inclusive process. It may be argued 
however that civil trials, unlike criminal trials, are also inclusive in their process like a truth 
commission. It may also be argued that civil damages are not the same things as the isolating 
mechanisms of imprisonment under a criminal prosecution.
But insofar as civil remedies advocated by civil trials may lead to isolation from 
relationships, since they are often imposed on the perpetrators rather through a negotiated 
solution between the parties, this precludes the process of true reconciliation between the 
offender and the victim as in a truth commission’s process. In the case of a truth commission, 
by establishing as complete and reliable a picture as possible of past violations, allowing 
victims to tell their stories during its public hearings, and publishing a final report containing
1=33 Zalaquett, José (1992) “Balancing Ethical Imperatives and Political Constraints: The Dilemma of 
New Democracies Confronting Past Human Rights Violations,” Hastings L  J., 43(6); p. 1437. See 
aiso, Rosenberg, Tina (1996) “Recovering from Apartheid,” New Yorker, 72(35); p. 90 {quoting Tutu 
who underlined the restorative import of truth commission as “not so much to punish as to redress or 
restore a baiance that has been knocked askew.”)
1=3® See TRC Final Report (Truth and Reconciliation Commission of South Africa Report), Vol. 1, Ch. 
5, pp. 106-109 (discussing the theme of reconciliation, both as a goai and as a process, in the 
promotion of national unity.)
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a series of recommendations, it is submitted that true reconciliation is more of a possibility 
under a truth commission than under criminal trial.
6.4 Conclusion
The foregoing discussion about justice and its values has underscored the importance of the 
truth commission in helping a country recovering from armed conflict, communal strife and 
repressive rule to overcome the predicament of societal division. The victims’ right to know 
the truth, to receive reparations and be assured of the non-repetition of past violations are of 
paramount importance for a truth commission. This means that truth commissions generally 
are not to be regarded as “deals with the devil... flawed compromises between those seeking 
justice and those trying to obstruct it.”^^"^  ^It has also been shown that a truth commission can 
be an effective tool for dispensing justice for the victims, and can equally serve as a vehicle 
for facilitating societal reconciliation.
Although a truth commission does not impose punishment or other sanctions, 
nevertheless, as does a criminal trial, a truth commission is a fact-finding body that can 
attribute responsibilities and bring about closure for the victims. The foregoing also grounded 
the view that the realisation of justice is not dependent solely on formal systems of legality 
such as trials and that a truth commission can serve as an effective means of meeting the 
demands of justice. How have the eight values of justice discussed above been achieved in 
practice by the SLTRC in Sierra Leone? Part II provides some answers to this question. This 
part links the theoretical assumptions underlying the process of a truth commission as 
examined in the preceding chapters, with the practice, using the SLTRC as a case study.
1="^ ° Tepperman, Jonathan (2002) "Truth and Consequences," Foreign Aff., 81(2); p. 131.
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PART II
Chapter 7 
IMPACT ASSESSMENT OF THE SLTRC
7.1 Introduction
Part I of this thesis undertook the theoretical analysis of the conceptual components of a truth 
commission, where the various issues examined could be associated with the Sierra Leone 
Truth and Reconciliation Commission. In particular. Part I reviewed the legal aspects of a 
truth commission in terms of the obligations of a state to carry out investigation to identify 
the victims and the responsibility of the perpetrators after grave violations, and the right to 
truth under international instruments. It also discussed international crimes in the context of 
the violations being investigated and reported upon by the International Criminal Court and 
the truth commission. It then identified and discussed the limitations suffered by a truth 
commission.
Finally the thesis looked at the notion of justice and examined the values the 
institutions of justice are meant to serve, contending, based on the analysis of these values, 
that a truth commission offers neither an exception nor a second-best form of justice, but 
rather a full justice. It concluded that the truth commission has the potential of offering a 
better avenue for accounting for and redressing past widespread human rights abuses in post­
conflict society than the methods of criminal or civil trial.
Part II evaluates the impact of the SLTRC to determine how the potential benefits of a 
truth commission, as discussed in Part I, match with the practical experience and legacy of 
the SLTRC on democratic governance in Sierra Leone—democratic governance, as Koroma
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reminds, is an essential factor for maintaining stability and economic development/=^i There 
are two chapters (7 and 8) in this Part. This chapter (chapter seven) examines the historical 
background to the armed conflict in Sierra Leone. It discusses the relationship between the 
hybrid SLTRC and SCSL, both of which were established contemporaneously to address the 
legacy of armed conflict in the country. Chapter 8 focuses on the impact and effectiveness of 
the SLTRC.
7.2 Sierra Leone’s armed conflict -  the background
Sierra Leone, located on the West African coastline, is about the size of Scotland. The 
country borders Guinea to the northeast, Liberia to the southeast, and the Atlantic Ocean in 
the southwest .Sier ra  Leone has a total population of about 5.7 million (UN estimate 
2010^ 243) jg home to several ethnic groups, including the Temnes, the Mendes and the 
Creoles. The Temnes of the north and the Mendes of the south are numerically dominant, 
with each accounting for at least 30 per cent of the country’s population. The Creoles, who 
live mainly in the western part of the country and comprise about 2 per cent of the total 
population, have historically exerted more influence than their numbers suggest, being 
descendants of freed slaves that returned from the UK and USA. The Krio language is both 
the native tongue of the Creoles and the country’s lingua franca. English is the official 
language, but a variety of indigenous languages, in addition to Krio, are also spoken. The
1=^11 Koroma, Abdul (1996) Sierra Leone: The Agony of a Nation (Freetown: Andromeda Publications), 
p. 250.
1=^ = Kelly, Robert et ai (eds.) (2010) Sierra Leone Review 2010 (CountryWatch: Commercial Data 
International, Inc.). See also appendices C and E for the location of Sierra Leone on the maps of both 
the World and Africa.
1=^13 See United Nations Department of Economic and Sociai Affairs, Popuiation Division, Popuiation 
Estimates and Projections, available at: http://esa.un.org/peps/Preliminary-
Results/figures/figures_Total-Population_WPP2010-2008.htm. Cf Koroma, Desmond et ai (2006) 
Anaiyticai Report on Popuiation Projection for Sierra Leone (FreeTown: Statisitcs Sierra Leone), p 13 
(projecting the population of Sierra Leone in 2011 to be 5,854,173).
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largest cities are Freetown (population, 827,985), Bo (population, 206,769) and Kenema 
(164,125).'^“”
Freetown, the capital of Sierra Leone, was made a Crown colony by the British 
government in 1808 and the rest of the country declared a British protectorate in 1896. 
However, while the colony, i.e. the Freetown, was ruled directly by the local colonial 
oligarch and municipal council, subject to the general principles of English common law, the 
protectorate, i.e. the rest of the country, was ruled indirectly through traditional institutions 
involving a three-tiered system—the court of the district commissioner, mixed courts 
presided over by the district commissioners and paramount chiefs, and the traditional court of 
the paramount chief. “For much of the period leading up to the annexation of the Sierra 
Leone protectorate,” as Kandeh remarks, “protectorate Africans were commonly referred to 
by Creoles and colonial authorities as aborigines, natives, savages, naked barbarians and 
many other kindred epithets.”^^"^  ^ In particular, this ethno-politicisation of Sierra Leonean 
identity left an indelible imprint on the country’s political and legal landscape. For instance, 
as noted in the Final Report of the SLTRC:
The imperial leadership pursued a social engineering strategy that was deeply divisive in its nature and 
impact. Simply put, the Colony and the Protectorate were developed separately and unequally. The 
colonialists used commerce, Christianity and notions of ‘civilisation’ as their tools to manipulate the 
relationships among the indigenous peoples, who had intermingled and dealt with one another for
centuries. In place of harmonious co-existence, the colonialists sowed seeds of distrust, competition
,. . 1246and intransigence.
See appendices F and G for Sierra Leone’s political map and ethnic group distribution 
respectively.
Kandeh, Jimmy (1992) “Politicization of Ethnic Identities in Sierra Leone,” African Stud. Rev., 
35(1): p. 83. For detailed information about Sierra Leone’s history, see Thompson, Bankole (1997) 
The Constitutional History and Law of Sierra Leone (Lanham: University Press of America).
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Réconciliation Commission of Sierra Leone, Volume 3A, Chap. 1, para. 10, p. 6.
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Sierra Leone gained independenee from Britain on April 27, 1961. The political system 
during the first few years of independent rule was relatively stable and democratic. However 
the opportunity to break away from the shackle of colonialism seemed lost because the 
nation’s colonial identity was replaced by national division, nepotism, corruption, and 
political authoritarianism. Mitton underscores this point, stating that “[a]s political elites 
exercised power for private gain in both local and national government, the wider 
development of the country stalled and the majority of the population became politically and 
economically marginalised.”^^ '^ ^
The outbreak of violent conflicts in Sierra Leone was linked to bad governance, 
corruption and lack of concern for the welfare of the people by Sierra Leonean political, 
financial and intellectual l e a d e r s . T h e  armed conflict began in March 1991 when a 
guerrilla group, the RUF led by Foday Sankoh, in collaboration with mercenaries from 
neighbouring African countries, notably Liberia and Burkina Faso, launched a military 
offensive against the legitimate government in Sierra Leone from the eastern part of the 
country, at Bomaru in Kailahun District near the border with Liberia. Until this moment, the 
RUF was largely unknown in Sierra Leone. In the ensuing mêlée, the junior officers in the 
Sierra Leone army, who were already disenchanted by governmental laek of support for their 
efforts in confronting the RUF guerrilla group, staged a coup in 1992, overthrowing the 
government of President Joseph Saidu Momoh and his ruling All People’s Congress (APC) 
and installing themselves as the new rulers.
1="^  ^ Daramy, Sheikh (1993) Constitutional Developments in the Post-Coioniai State of Sierra Leone 
1961-1984 (Lewiston, NY; Lampeter: Edwin Mellen).
1=^13 Mitton, Kieran (2009) “Reconstructing Trust in Sierra Leone.” The Round Table, 98(403); p. 463. 
1="^® The major factors leading to the outbreak of the war and the civil conflict in the country include the 
following: (i) a high degree of centralisation; (ii) a decadent/inefficient public service; (iii) a high rate of 
unemployment; (iv) regionalisation/ethnicisation of national politics; and (v) the politics of the armed 
forces. (Laggah, John et ai (1999) “Sierra Leone,” in Adebayo Adedeji (ed.) Comprehending and 
Mastering African Conflicts: The Search for Sustainable Peace and Good Governance, (London: 
Zed), p. 180. See also, the Final Report of the Truth and Reconciliation Commission (2004) Witness 
to Truth: Report of the Truth and Reconciliation Commission of Sierra Leone), Vol. 2, chap. 1, para. 7- 
15, pp. 4-7.
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The junior officers and their newly formed National Provision Ruling Council (NPRC) 
had a bright start and were welcomed by Sierra Leoneans because of their promise to bring 
the war to a brisk conclusion. However dissension within the army gave the RUF the 
opportunity to further its war aim -  half-hearted offers of amnesty by NPRC and cease-fire 
came to nothing -  and so, the armed conflict continued unabated. And by January 1995 the 
guerrilla group was within sight of the capital Freetown. But having suffered heavy losses, 
the RUF group declared an interest in peace negotiation to end the conflict and contacts were 
made between the warring parties during the latter half of 1995 though, in spite of this, the 
fighting did not stop.
However, as a result of the international pressure on the military junta that earlier staged 
the coup of 1992 and ousted Momoh and the APC, the NPRC chairman. Captain Valentine 
Strasser, in 1995, announced a return to democracy, and made unconditional offers to the 
RUF to talk about a cease-fire and the movement’s participation in elections. Subsequently, a 
multiparty election was held in February 1996 -  the country’s first free election since 1967 -  
and Ahmed Tejan Kabbah, the leader of the Sierra Leone Peoples Party (SLPP) was elected 
as the President. But his administration was short-lived, with another military coup in May 
1997, whose leaders immediately suspended the country’s constitution.
Ahmed Kabbah was later returned to power through the assistance of a large Nigerian- 
led military contingent sponsored by the Economic Community of West African States 
(ECOWAS). However the RUF, who had rejected Strasser’s earlier terms of a cease-fire, 
refused to participate in the election and the group continued with its assaults on the country. 
But, after a series of negotiations to end the armed conflict, the warring parties finally 
reached an agreement, in July 1999, which included the demobilisation of the RUF and a 
power-sharing arrangement between the Kabbah led-govemment and the RUF rebels during a
1=3° See generally, Gberie, Lansana (2005) A Dirty War in West Africa: The RUF and the Destruction 
of Sierra Leone (London: Hurst & Company).
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transitional period leading up to new elections, which were supervised by the UN Mission in 
Sierra Leone (UNAMSIL)/^^^ It was precisely in the context of these circumstances that the 
Sierra Leonean Truth and Reconciliation Commission was entrusted with the authority of 
uncovering the truth about the causes of disillusionment and break down of trust in leaders 
that led to the armed conflict.
Sierra Leone’s conflict, as mentioned earlier, was marked by appalling abuses, including 
crimes against humanity (such as mass murder, rape, amputations and the use of child 
soldiers against civilians), crimes against property (e.g. damage and destruction, the burning 
of houses), economic crimes (e.g. looting, taking natural resources -  e.g., timber and 
diamonds -  i l l e g a l l y . A s  Keane reminds, “[t]he war in Sierra Leone is without a doubt the 
most brutal being waged anywhere in the world.”^^ ^^  And, by the time the armed conflict 
came to an end, a conservative estimate of 70,000 are thought to have died, with hundreds of 
thousands being maimed as a result of the wanton amputation of limbs and other atrocities 
visited on them, and over one million being displaced from their homes.
1=31 Ibid.
1=3= See, Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Volume 3A, Chapter 4: Nature of the 
Conflict, pp. 465-564.
1=33 Keane, Fergal (2008) “Africa Agony words cannot describe,” BBC Worid Service, March 2, 1999. 
Online at: http://news.bbc.co.Uk/1/hi/world/africa/288722.stm September 22. Also, the systematic 
attack on civilians by the combatants was summarised by the New York-based non-governmental 
organisation. Human Rights Watch as follows: “Civilians were gunned down within their houses, 
rounded up and massacred on the streets, thrown from the upper floors of buildings, used as human 
shields, and burned alive in cars and houses. They had their limbs hacked off with machetes, eyes 
gouged out with knives, hands smashed with hammers, and bodies burned with boiling water. Women 
and girls were systematically sexually abused, and children and young people abducted by the 
hundreds. The rebels made little distinction between civilian and military targets. They repeatedly 
stated that they believed civilians should be punished for what they perceived to be their support for 
the existing government. Thus, the rebels waged war against the civilian population through the 
perpetration of human rights abuses. While there was some targeting of particular groups, such as 
Nigerians, police officers, journalists, and church workers, the vast majority of atrocities were 
committed by rebels who chose their victims apparently at random.” (Human Rights Watch (1999) 
Sierra Leone: Getting Away with Murder, Mutilation, Rape. New Testimony from Sierra Leone Vol. 11 
No 3(A) Part IV (New York: Human Rights Watch).
i=3"i Chege, Michael (2002) “Sierra Leone: The State that Came Back from the Dead,” Wash. Q., 
25(3): p. 150. See also, “Final Report of the Truth and Reconciliation Commission (2004) Witness to 
Truth: Report of the Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Chap. 1 (Executive 
Summary) para. 2.
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Although the above estimated figure of 70,000 deaths in the Sierra Leonean armed 
conflict is incomparable to the numbers of deaths in other tragic episodes in history such as 
the Nazi Holocaust, the Great Purge in the Soviet Union and the Rwandan genocide, the 
scope of the mayhem and ferocity of abuses seem to make the conflict unparalleled in sub- 
Saharan Africa. Indeed, in a key note address at the Commonwealth Heads of Government 
Meeting (CHOGM), in Edinburgh, Scotland, the former Sierra Leonean President, Ahmed 
Kabbah emphasised the same point, noting that the Sierra Leonean armed conflict “has 
unleashed a reign of terror unparalleled in its scope and ferocity. It has transformed Sierra 
Leone into a gulag of horrors and barbarity in which the killing and mutilation of defenceless 
innocent civilians, the looting and confiscation of property and rape are the order of the 
d a y ." '': '
On 18 January 2002 however, the armed conflict was officially declared to have come to 
an end. And, since the end of the hostilities, there have been two more elections; the current 
president, Ernest Bai Koroma, who is from the northern Makeni part of the country and also 
from the APC party, came to power after the Presidential Election of 2007 and was sworn in 
on 17 September 2007. His predecessor Ahmad Tejan Kabbah, who had served two terms in 
office, stepped down in August 2007.^^^^
As a member of the United Nations since 1961, Sierra Leone has ratified most of the 
major human rights instruments, including the International Covenant on Civil and Political 
R i g h t s , t h e  International Covenant on Economic Cultural and Social Rights (ICECSR),^^^  ^
the Convention on the Elimination of All Forms of Discrimination Against Women
1=35 Ahmed Kabbah, Speaking Notes by His Exceiiency, President Ahmed Tejan Kabbah, for the 
Commonweaith Heads of Government Meeting, Edinburgh, Scotland 24 - 27 October 1997.
1=33 BBC News, “Country profile: Sierra Leone,” September 2008, available at:
http://news.bbc.co.Uk/1/hi/world/africa/country_profiles/1061561.stm.
1=3 Sierra Leone ratified ICCPR on 23 August 1996.
1=33 Sierra Leone ratified ICECSR on 23 August 1996.
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(CEDAW)/^^^ the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT),^ ^^ ® the Convention of the Rights of the Child (CRC),^^^  ^the 
African Charter on Human and People’s R i g h t s , t h e  Protocol to the African Charter on 
Human and People's Rights on the Rights of Women in Africa, and the African Charter on 
the Rights and Welfare of the Child/
7.3 Nexus between international crimes and Sierra Leone’s armed conflict
Armed conflict can be divided into two, namely, (1) international armed conflict (IAC) 
involving two or more opposing states^^^ ;^ and, (2) non-intemational armed conflict (NIAC) 
which may occur between governmental forces and nongovernmental armed groups, or 
between such groups only/^^^
However treaty norms are applicable in both lAC and NIAC situations/^^^ Pictet et al 
point out that treaty norms create rights and obligations for both the insurgents and non- 
combatants of a state in that “if the responsible authority at their head exercises effective 
sovereignty, it is bound by the very fact that it claims to represent the country, or part of the
1=3° Sierra Leone signed CEDAW on 21 September 1988 and ratified it on 11 November 1988.
1=3° Sierra Leone signed CAT on 18 Mar 1985 and ratified it on 25 Apr 2001.
1=31 Sierra Leone signed CRC on 13 Feb 1990 and ratified it on 18 Jun 1990.
1=3= Sierra Leone signed African Charter on August 27 1981 and ratified it on September 21 1983.
1=33 Sierra Leone signed the Protocol on December 9, 2003, though not yet ratified as the time or 
writing in August 2011.
1=3"^  Sierra Leone signed the Charter on 14 April 1992 and ratified it on May 3 2002.
1=33 See, Common Article 2 to the Geneva Conventions of 1949: "In addition to the provisions which 
shaii be implemented in peacetime, the present Convention shall apply to ail cases of declared war or 
of any other armed conflict which may arise between two or more of the High Contracting Parties, 
even if the state of war is not recognized by one of them. The Convention shaii aiso apply to ail cases 
of partial or total occupation of the territory of a High Contracting Party, even if the said occupation 
meets with no armed resistance".
1=33 See, Common Article 3 to the Geneva Conventions of 1949: NIAC “applies to "armed conflicts not 
of an international character occurring in the territory of one of the High Contracting Parties." For more 
insight in the area, see, Schindler, Dietrich (1979) “The Different Types of Armed Conflicts According 
to the Geneva Conventions and Protocols,” Recueil des Dours, 163(2): pp. 121-163; Sylvain, Vite 
(2009) “Typology of Armed Conflicts in International Humanitarian Law: Legal Concepts and Actual 
Situations,” int'i Rev. Red Cross, 91(873), pp. 69-84.
1=3^  See generally. Green, Leslie (2008) The Contemporary Law of Armed Conflict (Manchester: 
Manchester University Press) Green, Leslie (1996) “Enforcement of the Law in International and Non- 
International Conflicts - The Way Ahead,” Denv. J. int'i L. & Poi'y, 24(2): pp. 285-320.
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country.”^^ ^^  Underscoring this point, the Secretary-General of the UN, in a report on the 
protection of civilians in armed conflicts, stated that insurgents and para-military groups are 
bound by humanitarian law, just like the soldiers of a state by virtue of their participation in 
the armed conflict:
I would like to recall the prohibition against targeting civilians, enshrined in customary international 
law, which is binding not only on states and their governments but equally and directly so on armed 
groups that are parties to the conflict. The practise(s) of the two ad hoc tribunals and the ICC statute 
have underlined the principle of direct responsibility of armed groups for violations of international 
humanitarian law.
Therefore, in the context of Sierra Leone’s armed conflict which was a NIAC, the guerrilla 
groups in revolt against the established authority of the government of Sierra Leone, de facto 
exercised effective sovereignty, and hence were legally bound by an international 
humanitarian law even when they had not signed themselves. However, apart from the three 
main headings of international crimes, i.e., genocide, crimes against humanity and war 
crimes, the Statute of SCSL under Article 4 uniquely creates an additional crime heading 
called, “Other Serious Violations of International Humanitarian Law.” This was created 
specifically to deal with serious violations of international humanitarian law that were special 
to the Sierra Leonean armed conflict.
1=33 Pictet, Jean et al (1952) Geneva Conventions August, 1949: Commentary, Vol. 1 (Geneva: 
nternational Committee of the Red Gross), p. 51. For further discussion on the issue of non-state 
groups or insurgents being bound by Conventions which they had not directly agreed by themselves 
or become a party to, see specifically, Zegveld, Liesbeth (2002) Accountabiiity of Armed Opposition 
Groups in international Law (Cambridge: Cambridge University Press), pp. 14-20; Moir, Lindsay 
(2002) The Law of internal Armed Conflict (Cambridge: Cambridge University Press), pp. 52-58.
Report of the Secretary-General to the Security Council on the protection of civilians in armed 
conflict, UN.Doc.S/2001/331 (30 March 2001), para. 48 (See also UN.DocS/2004/431 (28 May 2004), 
paras. 41-42.
1=^ 3 These crimes are defined as: (a) Intentionally directing attacks against the civilian population as 
such or against individual civilians not taking direct part in hostilities; (b) Intentionally directing attacks 
against personnel, installations, material, units or vehicles involved in a humanitarian assistance or 
peacekeeping mission in accordance with the Charter of the United Nations, as long as they are
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It is worth emphasising again that Sierra Leone’s armed conflict was characterised by 
human rights violations that are unique in the country’s history. For instance, Kelsall notes 
that: “the war became notorious for the encyclopaedia of spectacularly violent acts 
perpetrated mainly on civilians, which included mutilations, decapitations, immolations, 
physical and sexual humiliation, sexual slavery, and the RUF signature atrocity of limb 
amputations, an outrage adopted with even more enthusiasm by the AFRC [Armed Forces 
Revolutionary Council].
The Sierra Leonean armed conflict and its catalogue of horrors brought into sharp focus 
the ugly side of human nature. Underlining the extent of callousness and criminality of this 
conflict, Koroma remarks that: “The killing of hundreds of villagers or padlocking their lips, 
the ambushing and murder of a bus-load of innocent travellers, the incineration of whole 
towns and the abduction of women to be violated in the jungle, are a catalogue of human 
crimes that first came as a shock phenomenon.”^^ ^^  Indeed, there were countless instances of 
murder, beheading by knife, terrorism, collective punishments, extermination, murder, rape, 
outrages upon personal dignity, and physically violent attacks amongst others. Many 
combatants, especially children under the age of 15 years old, were not only kidnapped but 
conscripted and forced to participate actively with the rebels in hostilities, enslavement and 
pillage, bodily mutilation and the amputation of hands, ears, fingers and genitals, and other
entitled to the protection given to civilians or civilian objects under the international law of armed 
conflict; and (c) Conscripting or enlisting children under the age of 15 years into armed forces or 
groups or using them to participate actively in hostilities. (UN Security Council, Article 4 Statute of the 
Special Court for Sierra Leone, 16 January 2002). The general requirements which must be proved to 
establish the commission of this “Other Serious Violation of International Humanitarian Law” are as 
follows: (i) An armed conflict existed at the time of the alleged offence; and (ii) There existed a nexus 
between the alleged offence and the armed conflict. (The Prosecutor v Moinina Fofana, Aiiieu 
Kondewa (the CDF Accused). SCSL-04-14-T. Special Court for Sierra Leone. 2 August 2007, para 
138).
1=^ 1 Kelsall, Tim (2009) Culture under Cross-Examination: international Justice and the Special Court 
for Sierra Leone (Cambridge: Cambridge University Press), p. 29.
1=^ = Koroma, Abdul (1996) Sierra Leone: The Agony of a Nation (Freetown: Andromeda Publications), 
p. 209.
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inhumane acts directed against civilians and captured enemy combatants/^^^ Indeed, the 
Report o f the Secretary-General on the Establishment o f a Special Court for Sierra Leone 
also emphasises the brutal nature of the conflict with regard to the use of children as 
combatants:
More than in any other conflict where children have been used as combatants, in Sierra Leone, child 
combatants were initially abducted, forcibly recruited, sexually abused, reduced to slavery of all kinds 
and trained, often under the influence of drugs, to kill, maim and bum. Though feared by many for 
their bmtality, most if  not all of these children have been subjected to a process of psychological and 
physical abuse and duress which has transformed them from victims into perpetrators.^ ’^'’
Women and children were partieularly targeted and subjeeted to some of the most brutal 
violations of human rights recorded in any conflict, including forced recruitment, rape and 
sexual slavery, and there was also massive infrastructural destruction, especially in the 
provinees where several towns and villages were completely destroyed and economic bases 
rendered unpr od uc t iv e . Th e  Sierra Leonean poet, Mahomed Sekoya vividly captured the 
atrocities committed during the armed conflict when he wrote: “I saw abomination between 
man and woman, man and man, woman and woman, adults and children. Yes I saw.”^^ ^^
i=’3 See, Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciliation Commission of Sierra Leone, Volume 3A, Chapter 4: Nature of the 
Conflict, pp. 465-564.
UN Doc. S/2000/915, 4 October 2000, para. 32. 
i=’3 See Table 8.2a for the type and number of violations that took place in Sierra Leone. For further 
details about these violations, see generally, e.g. Pham, Peter (2006) The Sierra Leonean Tragedy: 
History and Global Dimensions (New York: Nova Science Publishers); Richards, Paul (1996) Fighting 
for the Rainforest: War, Youth and Resources in Sierra Leone (London: The International African 
Institute in association with James Currey and Heinemann); Abdullah, Ibrahim & Muana, Patrick 
(1998) “The Revolutionary United Front of Sierra Leone,” in Christopher Clapham (ed.), African 
Guerriiias (Oxford: James Currey), pp. 172-193; Laggah, John et ai (1999) “Sierra Leone,” in Adebayo 
Adedeji (ed.) Comprehending and Mastering African Conflicts: The Search for Sustainable Peace and 
Good Governance, (London: Zed), p. 184; Human Rights Watch (2003) We'ii Kill You if You Cry: 
Sexual Violence in the Sierra Leone Conflict Human Rights Watch, 15(1)(A) (New York: Human 
Rights Watch).
1= Quoted in Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: 
Report of the Truth and Reconciiiation Commission of Sierra Leone, Volume 1; “Introduction,” p. 11.
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Considering the position of international humanitarian law on the violence in Sierra 
Leone, these atrocities committed during the armed conflict are constitutive of violations of 
international laws, namely, crimes against humanity and war crimes, because thousands of 
defenceless civilians were killed, tortured or maimed and hundreds of thousands more 
displaced, leaving the attackers in their wake.
For instance, torture is codified as both crimes against humanity (Article 7(1 )(f), Rome 
Statute) and war crimes (Article 8(2)(a)(ii), Rome Statute); the use of children under the age 
of fifteen years to wage reign of terror on innocent people during armed conflict is a war 
crime under Article 8(2)(e)(vii), Rome Statute; enslavement is named as a crime against 
humanity (Art. 7(l)(c), Rome Statute and Art. 2(c) of SCSL Statute)^^^ ;^ the crime of 
mutilation or disfiguring parts of a human body has been listed as a war crime by Art 
8(2)(c)(i), Rome Statute; cruel treatment which involves an act or omission that knowingly 
causes serious mental or physical suffering or injury, or constitutes a serious attack on human 
dignity is a war crime (Article 8(2)(c)(i), Rome Statute.
However, cases of group-targeted violence or genocide do not appear to have occurred 
during the Sierra Leone armed conflict. Although a regional and ethnic dimension apparently 
featured in the conf l ic t , e thnic  targeting by certain rebel groups (e.g. Kamjors) did not
i=”  In Kunarac Judgement, the ICTY recognised that both forced domestic labour and sexual services 
of women and girls constituted enslavement {Prosecutor v Dragoljub Kunarac, Radomir Kovac and 
Zoran Vukovic (TrialJudgment), IT-96-23-T & IT-96-23/1-T, ICTY, paras. 542-543. 
i=’3 See also the Prosecutor v Zdravko Mucic aka "Pavo", Hazim Delic, Esad Landzo aka "Zenga", 
Zejnil Delalic (Trial Judgement), IT-96-21-T, ICTY, 16 November 1998, para. 552 (“cruel treatment 
constitutes an intentional act or omission, that is an act which, judged objectively, is deliberate and 
not accidental, which causes serious mental or physical suffering or injury or constitutes a serious 
attack on human dignity”).
1=’® For instance, prominent members of non-Mende tribes, including Chiefs and ordinary civilians, 
who were of Northern descent were singled out disproportionately for violations and abuses by 
Kamajor fighters mainly from the Mende ethnic group in the South and South-East of the country, 
(see Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone: Vol 2, Ch. 2, paras. 357-360; Vol Three A 
Chapter Four, “The role of Ethnicity in the Conflict,” paras 198-219). See also, Bangura, Yusuf (2000) 
“Strategic Policy Failure and Governance in Sierra Leone,” J. Mod. African Stud., 38(4); p. 553: 
“[Ejven though the RUF rebellion is not ethnic, and the RUF (more eastern and southern in 
composition) and AFRC (more northern and Western Area) formed an alliance in pursuing a common 
goal, the conflict had strong ethnic overtones among key political elites.”
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appear to play any significant contribution in the all-pervasive atrocities and human rights 
abuses that took place in Sierra Leone during the armed conflict so as to amount to 
genocide/^^®
For example, Foday Sankoh, the leader of the rebel RUF, who fought against the 
government of Sierra Leone and whose group perpetrated unimaginable atrocities against the 
civilian population, was bom in the northern Tonkolili district of Sierra Leone,^^^  ^ whereas 
many of his fighters were from Mende in the southern part of the c o u n t r y / T h i s  is very 
significant and it points to the fact that Sierra Leone’s armed conflict was not a tribal conflict 
and therefore that the atrocities committed during the armed conflict could not, to all intents 
and purposes, be classified as genocide in addition to war crimes and crimes against 
humanity.
The point about there being a laek of ethnic dimension to Sierra Leone’s armed conflict, 
and hence it not qualifying as genocide, is well stated by the SLTRC in its Final Report when 
it noted that, the “[w]ar in Sierra Leone was waged largely by Sierra Leoneans against Sierra 
Leoneans. All factions specifically targeted civilians.”^^ ^^  Furthermore, while the SCSL has 
jurisdiction over crimes against humanity, serious violations of Common Article 3 and 
Additional Protocol serious violations of international humanitarian law and the
1=3° See, Richards, Paul (1996) Fighting for the Rainforest: War, Youth and Resources in Sierra 
Leone (London: The International African Institute in association with James Currey and Heinemann), 
Introduction, p. xv; and also. Human Rights Watch (2003) We’ii Kiii You if You Cry: Sexuai Violence in 
the Sierra Leone Conflict, 15(1)A) (New York: Human Rights Watch), p. 9.
1=31 See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Vol 3A, Ch. 1 : “Historical Antecedents to 
the Conflict,” para. 141 (iv), p. 34.
1=3= See Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol 2, Ch. 2: “Findings,” para. 156 p. 45 
(noting in relating to the torture and summary executions of up to 25 RUF members in the Pujehun 
District in 1993 by Gibril Massaquoi that: “It was the aim of Massaquoi and a core of his Mende 
henchmen to localise and reshape the leadership of the movement on the Southern Front. It was 
targeted particularly against vanguards, many of whom were of Northern descent”).
1=3^  Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol 2, Ch. 2, para. 20.
Sierra Leone acceded on 21 October 1986.
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selection of offences under Sierra Leonean law/^^^ the jurisdiction over genocide was 
omitted, apparently on the same basis that the factual situation in Sierra Leone did not 
disclose any known instances of genocide being perpetrated during the armed conflict.
On the basis of this factual situation in Sierra Leone, the Report of the Secretary-General 
explains that: “Because of the lack of any evidence that the massive, large scale killing in 
Sierra Leone was at any time perpetrated against an identified national, ethnic, racial or 
religious group with an intent to annihilate the group as such, the Security Council did not 
include the crime of genocide in its recommendation, nor was it considered appropriate by 
the Secretary-General to include it in the list of international crimes falling within the 
jurisdiction of the Court.”^^ ^^
In terms of its legal system. Sierra Leone operates a dual legal system which incorporates 
customary law^ ^^  ^ and the general law system^^^  ^ which is based on statutes and English 
common law.^ ^^  ^Customary law is mainly practiced in rural Sierra Leone, while the general 
law is concentrated in the nation’s capital, Freetown, though it has some existence in regional 
and district headquarters towns. The dualism of laws in Sierra Leone, which reflects its
1=35 These are: sexual offences against young girls drawn from the 1926 Prevention of Cruelty to 
Children Act and offences relating to wanton property damage, in particular arson, under the 1851 
Malicious Damage Act. (See, Report of the Secretary-General on the establishment of a Special 
Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000, para. 19.
1=33 Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone, UN 
Doc. S/2000/915, Oct. 4, 2000, para. 13).
1=3’  Customary law is defined under Section 170 (3) of the Constitution of Sierra Leone, 1991, as "... 
the rules of law which by custom are applicable to particular communities in Sierra Leone.”
1=33 General Law consists of the statutory law (codified) and common law (based on case law) mainly 
inherited from the United Kingdom, the former colonial power. General Law is administered through 
the formal court system, which follows the usual Commonwealth structure, under which the High 
Court hears more important cases, and magistrates courts the less important ones, both civil and 
criminal. There is an appeal system, first to the Court of Appeal and then the Supreme Court, which is 
the ultimate court of appeal and also hears cases relevant to the interpretation of the constitution. 
(Kabbah, Hanatu (2006) Sierra Leone Legal System and Legal Research (GlobaLex)).
That is, the unwritten law of England based essentially on custom and court decisions emanating 
from the decisions of the justices of the common law courts: King’s Bench and Queen’s Bench. 
Common law is the legal precursor of equity which emanates from the Court of Chancery and which 
evolves to temper its rigidity.
1=®° The Final Report of the Truth and Reconciiiation Commission also made reference to the existing 
legal arrangements in Sierra Leone., explaining that: “The independence settlement [1961] created 
two judicial tiers of contrasting character. The first, superior tier was set up to dispense English 
common law and its courtrooms modelled themselves on their English counterparts. There were three
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colonial past, is recognised in Section 76 of the Courts Act 1965. But in the observance of 
this dual legal system, where a rule of customary law is incompatible with any English 
statute, the former would be declared null and void while the latter prevails.
Of course, the multiplicity of violations that have occurred in Sierra Leone during the 
armed conflict constitutes crimes under Sierra Leone’s criminal law. For instance, torture, 
forced drugging and amputation may be prosecuted as assaults under the country’s Offences 
against the Persons Act 1861.^^ ^^  The killing of men and women, young and old, as well as 
the overthrowing and usurping of the powers of lawful government may be prosecuted as 
murder or manslaughter under the country’s Homicide Act 1957 and Treason and State 
Offences Act, 1963 respectively. Also, detention of civilians as slaves may be prosecuted as 
false imprisonment. And, the acts of extortion, looting and destruction of property by rebels 
may be prosecuted under the country’s Malicious Damage Act 1861^ ^^  ^ or the Larceny Act 
1916/^^^ the abuse of girls may be prosecuted under the Prevention of Cruelty to Children
courts operating under English common law: the Supreme Court, the Court of Appeal and the High 
Court. They mainly served inhabitants of the capital Freetown and the surrounding Western Area. 
There were no Magistrates Courts until Act No. 31 of 1965 provided for their establishment....The 
second tier consisted of local ‘courts’ in the Provinces, where over 80% of the population lived. The 
‘courts’ were a facet of the traditional system of customary law and depended on the moral authority 
of Chiefs and community elders. Act No. 20 of 1963, which formalised this second tier, contained no 
provision for legal practitioners to have audience before the local courts. Local court officials lacked 
legal training. The Local Courts Act No. 20 of 1963 provided for their work to be supervised by judicial 
advisers or customary law officers. These officers were empowered to advise local courts in matters 
of law, train local court personnel and exercise judicial review over decisions of local courts. However, 
declining interest in the rule of law and poor conditions of service meant that few such customary law 
officers were appointed. Local courts’ personnel continued to act as they wished without heed to the 
integrity or the improvement of the law. Customary law was never codified.” (Final Report of the Truth 
and Reconciliation Commission (2004) Witness to Truth: Report of the Truth and Reconciliation 
Commission of Sierra Leone, Vol 3a, Ch. 2, paras. 12,14, and 90).
i=®i See generally Thompson, Bankole (1999) The Criminai Law of Sierra Leone (Lanham, Md.: 
University Press of America).
1=®= E.g., under the Offences Against the Person Act of 1861: Shooting or attempting to shoot, or 
wounding with intent to do grievous bodily harm; and/or, Inflicting bodily injury, with or without 
weapon, contrary to Sections 18 and 20 respectively.
i=®°E.g. under Malicious Damage Act of 1861: (i) Setting fire to dwelling - houses, any person being 
therein, contrary to section 2; (ii) Setting fire to public buildings, contrary to sections 5 and 6; (iii) 
Setting fire to other buildings, contrary to section 6.
1=®^ E.g., under Larceny Act of 1916: house breaking and larceny, contrary to Sec. 26 (1); robbery with 
violence, contrary to section 23 (1) (b).
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Act, 1926 (Cap. 31).^ ^^  ^And again, the national laws of rape under the common law, indecent 
assault and procuring for prostitution could be applied to crimes of sexual violence 
committed during the armed conflict as well.
While all these crimes can technically be prosecuted under national law, the existing 
criminal justice system would in any case be totally inadequate to handle cases of this nature. 
Besides, the crimes of rape, unlawful carnal knowledge, indecent assault, abduction for 
immoral purposes and procurement for the purposes of prostitution, as provided for in the 
national law, are primarily based on a notion of crimes against the honour, dignity and 
chastity of the victim, her family or the community. The existing criminal laws are totally 
inadequate when dealing with crimes of this nature that occur during a conflict situation, as 
they seem to focus on an understanding of morality that may perhaps further stigmatise and 
traumatise the victims.
It was against this backdrop that the SLTRC was established “to address impunity, break 
the cycle of violence, provide a forum for both the victims and perpetrators of human rights 
violations to tell their story, get a clear picture of the past in order to facilitate genuine 
healing and reconciliation.”^^ ^^  “Reconciliation,” as Lax, who was a member of the South 
African Truth and Reconciliation Commission put it, “is a journey and not an event. What 
truth commissions seem to be able to do is help nations to set out on the journey from a 
proper footing.”^^ ^^  Like any other truth commission as discussed in Part I, the SLTRC was 
not tasked with establishing criminal guilt for the violations committed during the conflict. 
Rather, it was charged “to investigate and report on the causes, nature and extent of the 
violations and abuses ... to work to help restore the human dignity of victims and promote
i=®3 E.g. under Prevention of Cruelty to Children Act, 1926: (i) Abusing a girl under 13 years of age, 
contrary to section 6; (ii) Abusing a girl between 13 and 14 years of age, contrary to section 7; (iii) 
Abduction of a girl for immoral purposes, contrary to section 12. 
i=®3 Lomé Agreement, article XXVI (1 ).
1=®’  Lax, Han (2001) “Strategies and Methodologies for Finding the Truth,” Paper presented at a 
Seminar on Operational and Managerial Questions related to the Sierra Leone Truth and 
Reconciiiation Commission, Freetown, May 29-June 1).
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reconciliation by providing an opportunity for victims to give an account of the violations and 
abuses suffered and for perpetrators to relate their experiences.”^^ ^^  Solomon Berewa, the 
erstwhile Sierra Leone Attorney General and Minister for Justice, explained the government’s 
position on that score as follows:
1. After the atrocities of 6 January 1999, what every Sierra Leonean wanted most was peace and 
reconciliation. If, as we had hoped, we had achieved sustainable peace as a result o f the Lomé 
Agreement, Sierra Leoneans would have grudgingly settled for this and gone about mending their 
shattered lives.
2. We needed a Peace Agreement with the RUF, which alone would have enabled the international 
community to come here as they have now done and to do things they are now doing.
3. We needed to have an agreement with the RUF on having a permanent cessation of hostilities. The 
need for a Peace Agreement at the time became obvious from the panicky reaction of Sierra Leoneans 
to a threat issued in Lome by Corporal Foday Sankoh that he would call off the talks. I had to make a 
radio broadcast from Lome to assure the Sierra Leone public that there was every probability that the 
Peace Agreement would be concluded.
This means that the RUF perhaps would have refused to sign the Peace Agreement if the 
Government of Sierra Leone (GoSL) had insisted on including in the Agreement a provision 
for criminal prosecution against the RUF. In this context, it is instructive that a peace 
agreement to end armed conflict is very significant as it serves as a binding document 
between the warring parties to establish a cease-fire together and facilitate new political and 
legal structures. ^
i=®3 The Truth and Reconciliation Commission Act 2000, section 6(2)(a)(b).
1=®® Berewa, Solomon (2001) “Addressing Impunity Using Divergent Approaches: The Truth and 
Reconciliation Commission and the Special Court.” In Truth and Reconciiiation in Sierra Leone: A 
Compilation of Article on the Sierra Leone Truth and Reconciiiation Commission (Freetown: United 
Nations Mission in Sierra Leone (UNAMSL), p. 55.
13°® For a discussion on peace agreement as essential document in formalising political priorities and 
aspirations post-conflict phase, see Bell, Christine (2006) “Peace Agreements: Their Nature and 
Legal Status,” Am. J. int’i L., 100(2); pp. 373-412.
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7.4 A Synopsis of the SLTRC
Of course, the SLTRC has been mentioned several in respects in the Part I under its umbrella 
body, the truth commission. Notwithstanding this, this section, however, presents an overall 
view. The SLTRC was established on 5 July 2002 as part of a transitional arrangement 
included in the Lomé Peace Agreement of 7 July 1999 between the Government of Sierra 
Leone and the rebel Revolutionary United Front after an almost eleven-year armed conflict 
(1991-2002). Although the law establishing the SLTRC was passed in February 2000, it 
actually started its operation in late 2002 due to a further outbreak of violent conflict in the 
country in the intermediate stage.
The SLTRC was considered as the principal means of providing a degree of 
accountability for human rights abuses committed during the armed conflict.^ ^®^  Principally 
the aim of the SLTRC, as stated above, was to address impunity, to respond to the needs of 
the victims, to promote healing and reconciliation and to prevent a repetition of the violations 
and abuses suffered during the armed conflict. The Report of SLTRC was to contain:
[R]ecommendations concerning the reforms and other measures, whether legal, political, administrative 
or otherwise, needed to achieve the object of the Commission, namely the object of providing impartial 
historical record, preventing the repetition of the violations or abuses suffered, addressing impunity, 
responding to the needs of victims and promoting healing and reconciliation.
And with regard to the international dimension to the armed conflict, the enabling 
legislation mandated the Commission to investigate “the role of both internal and external
13°1 Article XXVI (I) of Peace Agreement between the Government of Sierra Leone and the 
Revolutionary United Front of Sierra Leone {Lomé Peace Agreement).
13°= Part III, sections 6(1), 6(2)(a) and Part V, section 15(2) of Truth and Reconciliation Commission 
Act, 2000.
13°= The Truth and Reconciiiation Commission Act, Supplement to the Sierra Leone Gazette Vol. 
CXXXi, No. 9, 10th February, 2000, para. 15(2).
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factors in the confliet”^^®"^ and also “request information from the relevant authorities of a 
foreign country and to gather information from victims, witnesses, government officials and 
others in foreign countries.”^^®^
The SLTRC, though being an official body sponsored by the government of Sierra 
Leone, had an international dimension because of the participation of the Special 
Representative of the Secretary-General for Sierra Leone and the United Nations High 
Commissioner for Human Rights in its estab lishm ent/A nd in comparison to other truth 
commissions before it also, the SLTRC was required to report on “violations and abuses of 
human rights and international humanitarian law,”*^®^ which is a wide mandate compared to 
previous truth commissions/^^^
The SLTRC began its first hearings, which were held in public (except where minors or 
in some cases, rape victims were concerned) throughout the country,^ ^®^  in April 2003^ ^^ ®
Section 6(2)(a) Truth and Reconciliation Commission Act 2000.
13°3 Section 8(1 )(f) Truth and Reconciliation Commission Act 2000.
13°3 These two senior United Nations officials were responsible for recommending the appointment of 
the three members of the Commission who were not citizens of Sierra Leone {Truth and 
Reconciliation Commission Act 2000, s. 3). The Commission’s three international members were 
William A. Schabas, a professor of Human Rights Law, National University of Ireiand, Galway, and 
Director, Irish Centre for Human Rights, Satang Jow, a former Minister of Education of the Gambia, 
and Yasmin Sooka, a South African human rights lawyer and member of that country’s TRC. The 
national members were Bishop Joseph Humper, the chair, Laura Marcus-Jones, an ex-judge, 
Professor John Kamara, a college principal and veterinary surgeon, and Sylvanus Torto, a professor 
of public administration. (Schabas, William (2006) “The Sierra Leone Truth and Reconciliation 
Commission,” in Naomi Roht-Arriaza and Javier Mariezcurrena eds. Transitional Justice in the 
Twenty-First Century: Beyond Truth versus Justice (Cambridge; Cambridge University Press), fn. 8. 
13°’  Section 6 of Truth and Reconciiiation Commission Act, 2000.
13°® For instance, the South African Truth and Reconciiiation Commission which was quite popular 
and remarkable limited its investigation, unlike Sierra Leone TRC to only acts of extreme violence -  
killings, torture, -disappearances, and severe physical injury -  defined as “gross violations of human 
rights.” (The Preamble: Promotion of National Unity and Reconciiiation Act, 1995).
1 During its operation, the Commission held countrywide public hearings and gathered 7,706 
statements for about four months (4 December 2002 to 31 March 2003) from various individuals 
across the country. And out of “the total of 7, 706 statements collected, 36% were collected from 
women and 5% from children. Statements were recorded in 15 different languages, with the major 
ones being Mende (40%), Krio (39%) and Temne (12%). (see Final Report of the Truth and 
Reconciliation Commission (2004) Witness to Truth: Report of the Truth and Reconciiiation 
Commission of Sierra Leone, Vol 5, Ch. 1, para. 138).
131° “...The Truth and Reconciliation, 2000 (‘the Act’) was adopted on 22 February 2000. However, 
[TRC] ... was, strictiy speaking, only ‘established’ on 5 Juiy 2002, when the seven Commissioners 
appointed by the President were formally sworn in during a public ceremony.” (Final Report of the 
Truth and Reconciliation Commission (2004) Witness to Truth: Report of the Truth and Reconciiiation 
Commission of Sierra Leone, Vol. 1, Ch. 1, para. 4).
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until the summer of 2004/^^^ The SLTRC conducted four different types of hearings: (1) 
witness hearings (to gauge individuals willing to attend and give testimony); (2) thematic 
hearings (aimed at addressing “patterns of abuse and broader social analysis regarding the 
enabling background conditions” of the armed conflict); (3) institutional hearings (which 
considered “whether there were specific civil society institutions or state actors that warrant 
particular scrutiny for their role in inflicting, legitimizing or ignoring abuses,” and also, 
whether there were “sectors of the society which benefited from abusive structures,” or 
“institutions that were targeted unfairly”); and (4) event hearings (aimed at establishing 
whether there were particular events [that] served an especially catalytic role” during the 
conflict.)
Throughout the public hearings the restorative fiinctions of the SLTRC were emphasised 
on radio, TV, posters, leaflets, and the walls of the places where the hearings took place. For 
instance, radio and TV skits and jingles urged people to attend the public hearings of the 
Commission to unburden their minds: “come blow your mind; come clear your chest, ” to 
“make peace sidon na Salone” (“sit down in Sierra Leone”). Blow your mind—the release of 
thoughts and feelings—was the Krio expression used to convey to a Sierra Leonean audience 
the practice of truth telling in the TRC hearings.”^^ ^^  In particular, during the District 
hearings in Tonkolili, Northern Sierra Leone, the wall of the hall used for the hearings was 
adorned with posters containing exhortatory slogans such as: “Truth Today, A Peaceful 
Sierra Leone Tomorrow”; “Tru At Fo Tok, But Im Nomo Go Bring Pis” (“It Hurts to Speak 
the Truth, but It’s Needed to Bring Peace”); “Save Sierra Leone from another War. Reconcile
i3 iilhe  periods of its operation were divided into three main phases: statement taking, hearings and 
report writing. These phases were characterised by continuous research and investigation alongside 
other reconciliation efforts (“Final Report of the Truth and Reconciliation Commission (2004) Witness 
to Truth: Report of the Truth and Reconciliation Commission of Sierra Leone, Vol. 5, Ch. 1 ).
131= See, Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Vol. 1: Ch. 5, Types of Hearings, p. 233.
131= Shaw, Rosalind (2005) Rethinking Truth and Reconciiiation Commissions Lessons from Sierra 
Leone (Washington, DC: U.S. Institute of Peace), p. 2.
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Now. TRC Can Help”; “Truth Hurts But War Hurts More”; “Bush no da fo tro wa bad pikin” 
(a popular Krio proverb, implying that whatever a child might do, it cannot be banished 
[thrown in the bush], but must be forgiven).
In Freetown and other provinces across the country, scores of people typically testified at 
these hearings and hundreds attended. The proceedings were broadcast live on radio and the 
highlights were edited into a forty-five minute television show each evening. The SLTRC 
also conducted closed hearings in which children and victims of sexual violence testified. The 
testimony from these hearings was also broadcast, though the identities of the deponents were 
disguised. In all, very many people testified before the SLTRC and thousands of hours of 
video testimony were collected as its officials travelled around the country engaging the 
people of Sierra Leone. Selected footage of the whole event was later incorporated into a 
ground-breaking video version of the Final Report.
The SLTRC submitted its multi-volume Final Report^^^  ^ to GoSL in October 2004, 
although the report was not made publicly available until mid-2005 due to editing and 
printing errors in the original version. The Report provided Sierra Leone with a detailed 
narrative of the country’s history, with a focus on the brutal civil war of the 1990s, an 
analysis of various dimensions of political, economic and social life, with a view to 
understanding the causes of the conflict, and a series of findings and recommendations. ^ ^  ^ ^
7.5 An Overview of SCSL
Kelsall, Tim (2005) “Truth, Lies, Ritual: Preliminary Reflections on the Truth and Reconciliation 
Commission in Sierra Leone,” Hum. Rts. Q., 27(2); p. 365.
1313 The Final Report was published in three versions: The ‘Adult version’ (“Witness to Truth: Report of 
the Sierra Leone Truth and Reconciliation Commission”), ‘Children’s version’ (“Truth and 
Reconciliation Commission Report for the Children of Sierra Leone”) and ‘Video Version’ ("Witness to 
Truth: A Video Report and Recommendations from the Sierra Leone Truth and Reconciliation 
Commission.")
1313 Schabas, William (2006) “The Sierra Leone Truth and Reconciliation Commission,” in Naomi 
Roht-Arriaza and Javier Mariezcurrena (eds.) Transitional Justice in the Twenty-First Century: Beyond 
Truth versus Justice (Cambridge: Cambridge University Press), p. 21; Hayner Prisciiia (2007) 
“Negotiating Peace in Sierra Leone: Confronting the Justice Chaiienge.” (International Center for 
Transitional Justice Report), p. 27.
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The SLTRC was established alongside the SCSL, a criminal institution charged to address the 
same legacy of armed conflict in Sierra Leone. So, an overview of SCSL is provided in this 
section. The SCSL^^^  ^is a hybrid UN-national institution and was established on 16 January 
2002 pursuant to an Agreement^between the United Nations and the Government of Sierra 
Leone through a Resolution of the Security Council. In the Report o f the Secretary-General 
on the establishment o f a Special Court for Sierra Leone, the former UN Secretary-General, 
Kofi Annan describes the SCSL as “a treaty-based sui generis court of mixed jurisdiction and 
composition.”^^ ^^
The sole purpose of the SCSL was to prosecute persons who bore the greatest 
responsibility for serious violations of international humanitarian law and Sierra Leonean law 
committed in the territory of Sierra Leone since 1996, which marked the signing of the 
Abidjan Accord, including those who, in committing such crimes, had threatened the 
establishment of and implementation of the peace process in the country.
The Special Court has two Trial Chambers and one Appeals Chamber. Each Trial Chamber 
comprises three Judges, two of whom are appointed by the United Nations Secretary-General and 
one of whom is appointed by the Government of the Republic of Sierra Leone. The Appeals Chamber 
comprises five Judges, three of whom are appointed by the Secretary-General and two of whom are 
appointed by the Government of the Republic of Sierra Leone. The necessity to for Special Court 
arose as a result of the demand made by Sierra Leone authorities to the United Nations, urging the 
UN to establish a hybrid tribunal in the country to prosecute members of the rebel group. 
Revolutionary United Front were in breach of the ceasefire (see, ‘Letter dated 9 August 2000 from the 
Permanent Representative of Sierra Leone to the United Nations addressed to the President of the 
Security council’, UN Doc. S/2000/786, annex). The Special Court for Sierra Leone however has 
jurisdiction over four categories of crimes: (1) crimes against humanity; (2) violations of Article 3 (of 
the Court’s Statute), which provides for the protection of civilians in wartime (essentially a 
recapitulation of portions of the 1949 Geneva Conventions and their Additional Protocol II of 1977); 
(3) other serious violations of international humanitarian law; and (4) crimes under Sierra Leonean 
law. For a scholarly view on the status of SCSL, see Dougherty, Beth (2004) “Right-sizing 
International Criminal Justice: The Hybrid Experiment at the Special Court for Sierra Leone,” int’i Aff., 
80(2), pp. 318-319.
See, Art. II No. 9 of the Report of the Secretary-General on the Establishment of a Special Court 
for Sierra Leone, U.N. SCOR, 55th Sess., U.N. Doc. S/2000/915 (Oct. 4, 2000). Also see. Agreement 
between the United Nations and The Government of Sierra Leone on the Establishment of a Special 
Court for Sierra Leone, 16 January 2002, as amended, (Sierra Leone: National Legislative Bodies).
1319 UN Doc. S/2000/915, 4 October 2000, para. 9.
132° Security Council Resolution 1315 (2000) of 14 August 2000, UN Doc 27. See also. Article 1 (1) of. 
Agreement Between the United Nations and The Government of Sierra Leone on the Establishment 
of a Special Court for Sierra Leone, and UN Security Council, Statute of The Special Court for Sierra 
Leone, 16 January 2002, as amended: The mission of the Special Court is "to prosecute persons who 
bear the greatest responsibility for serious violations of international humanitarian law and Sierra 
Leonean law committed in the territory of Sierra Leone since 30 November 1996, including those
398
Unlike the ICTY and ICTR, both of which were established by resolutions of the 
Security Council pursuant to the Security Council's Chapter VII p o w e r s / the SCSL was 
established by international treaty “to contribute to the promotion of the rule o f law.” *^ ^^  
Also, the SCSL, unlike the ICTY and ICTR, involves a considerable amount of national law, 
in addition to the international law elements. Although SCSL was required to consider the 
decisions of both the ICTY and ICTR in its rulings, it departed from this requirement on 
certain occasions.
leaders who, in committing such crimes, have threatened the establishment and implementation of 
the peace process in Sierra Leone.” The offences selected under Sierra Leone national law are the 
following: (1) offences relating to the abuse of girls under the Prevention of Cruelty to Children Act, 
1926; and (2) offences relating to the wanton destruction of property under the Malicious Damage At, 
1861 (Article 5 of the SCSL Statute).
132"" I.e., the Charter of the United Nations Ch. VII: Action With Respect to Threats to the Peace, 
Breaches of the Peace, and Acts of Aggression, The Chapter VII of the UN Charter allows the 
Security Council to "determine the existence of any threat to the peace, breach of the peace, or act of 
aggression" and to take military and non-military action to "restore international peace and security 
(Art. 39). On the establishment of the tribunal for former Yugoslavia), see UN Security Council 
Resolution 827, S/RES/827 25 May 1993; for Rwanda, see UN Security Council Resolution 955 
S/RES/955, 8 November 1994.
1322 See, UN Doc. S/RES/1315 (2000); Similar complement between truth commission and tribunal 
have been considered in some other countries, notably East Timor: “The Serious Crimes Unit (SCU) 
and Special Panels for Serious Crimes (Special Panels) were established in 2000 by the United 
Nations Transitional Administration in East Timor (UNTAET) to conduct investigations, prosecutions 
and judicial proceedings relevant to crimes against humanity and other serious crimes committed in 
East Timor.” [In addition], “The Ad Hoc Human Rights Court for Timor-Leste (Ad Hoc Court) was 
established pursuant to legislation to try individuals responsible, inter alia, for crimes against humanity 
committed in April and September 1999 in East Timor,” by Indonesia government. (UN Security 
Council: S/2005/458; “Summary of the report to the Secretary-General of the Commission of Experts 
to Review the Prosecution of Serious Violations of Human Rights in Timor-Leste (then East Timor) in 
1999,”15 July 2005. Quotations from paras. 5 and 14. Also United Nations and Burundi government 
agreed to set up a truth and reconciliation commission and a tribunal to try people who committed 
crimes during the central African nation's 12-year civil war, though as at the time of writing, the 
agreement has not been implemented (International Center for Transitional Justice, “Burundi: 
Submission to the Universal Periodic Review Of the UN Human Rights Council Third Session: 
December 1-12, 2008.” -  http://www.ictj.Org/images/content/1/0/1039.pdf) see also. Justice in 
Perspective at:
http://www.justiceinperspective.org.za/index.php?option=com_content&task=view&id=6&ltemid=21.
132 Art. 20(3) SCSL Statute provides that '[tjhe judges of the Appeals Chamber of the Special Court 
shall be guided by the decisions of the Appeals Chamber of the International Tribunals for the former 
Yugoslavia and for Rwanda'. See also Art. 14(1) SCSL Statute (on the Rules of Procedure and 
Evidence) and Art. 19(1) SCSLSt. (on sentencing).
132'' Cf. e.g. Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to Command 
Responsibility, Hadzihasanovic, Alagic and Kubura (IT-01-47-AR72), Trial Chamber, 16 July 2003; 
Sesay, Kallon and Gbao (Judgment), ('RUF') (SCSL-04-15-T), Trial Chamber, 2 March 2009.
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Furthermore, various proposals were suggested, aimed at establishing some kind of 
mutual relationship between both the SCSL and SLTRC,however ,  as stated earlier, the 
two bodies were expected to operate in a complementary manner. Indeed, as Schabas noted: 
“The two institutions operated side by side throughout late 2002 and much of 2003, until the 
Commission wound up its activities. The relationship was basically cordial.”^^ ^^  In essence, 
the SCSL has jurisdiction to try cases involving crimes against humanity (including murder, 
imprisonment, torture, rape, and other crimes), war crimes, and other serious violations of 
international humanitarian law (but not genocide). And, as noted above, the Court could also 
prosecute perpetrators for certain crimes committed under Sierra Leonean laws such as those 
crimes relating to the abuse of young girls, the conscription of children into the army, and the 
wanton destruction of property.
So far, the Court has prosecuted and convicted eight persons, including three former 
leaders of the RUF—Issa Hassan Sesay, Morris Kallon, and Augustine Gbao; three former 
leaders of the AFRC—Alex Tamba Brima, aka: “Gullit,” Ibrahim Bazzy Kamara and 
Santigie Borbor Kanu, aka “Five-Five”; and, two former leaders of the Civil Defence Forces 
(CDF)—Moinina Fofana and Allien Kondewa. These convicted individuals are currently 
serving jail sentences ranging from 15 to 52 years in R w a n d a . T h e  Court has also indicted 
Charles Taylor, former President of Liberia, for human rights violations in Sierra Leone, and 
the case, which was opened by the prosecution on June 2007, is expected to complete in June 
2011, with a further appeal, if any, ending in February 2012.
132® See for example, “Human Rights Watch Policy Paper on the Interrelationship Between the Sierra 
Leone Special Court and the Truth and Reconciliation Commission,” 18 April 2002; International 
Centre for Transitional Justice, “Exploring the Relationship Between the Special Court and the Truth 
and Reconciliation Commission of Sierra Leone,” 24 June 2002; Office of the Attorney General and 
Ministry of Justice Special Court Task Force, “Briefing Paper on Relationship between the Special 
Court and the Truth and Reconciliation Commission,” 7-18 January 2002.
132® Schabas, William (2004) “Conjoined Twins of Transitional Justice?: The Sierra Leone Truth and 
Reconciliation Commission and the Special Court,” J. Int’l Crim. Just, 2(4); p. 1084.
132^  See Art. 5, Statute of the Special Court for Sierra Leone, 16 January 2002.
132® See Outreach and Public Affairs Office: Special Court Prisoners Transferred to Rwanda to Serve 
Their Sentences, Special Court for Sierra Leone, Press Release, Freetown, Sierra Leone, 31 October 
2009.
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7.6 Conclusion
This chapter has given an overview of the historical background to the armed conflict in 
Sierra Leone, the nexus between international crimes and Sierra Leone’ armed conflict, 
including synopses of both the SLTRC and SCSL. It is not only essential but also appropriate 
to go straight ahead and undertake the evaluation of the effects of the SLTRC on democratic 
governance in Sierra Leone. Chapter 8 is solely devoted to this evaluation.
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Chapter 8 
Triangulation analysis of the SLTRC 
8.1 Introduction
This chapter presents data triangulation analysis of the impact of the SLTRC on democratic 
governance in Sierra Leone since the end of its operation in 2004. The aim is to determine 
whether the SLTRC’s promised benefits have materialised. As stated in section 1.3, this 
analysis explores three issues around the SLTRC, namely (1) the ‘process,’ (2) the ‘product,’ 
and (3) the ‘impact.’
(1) The ‘process’ relates to the extent of SLTRC awareness and its core functions amongst 
the people of Sierra Leone, including their level of participation in its operations. The 
SLTRC’s enabling Act required the SLTRC to hold public sessions and “work to help 
restore the human dignity of victims and promote reconciliation by providing an 
opportunity for victims to give an account of the violations and abuses suffered and for 
perpetrators to relate their experiences, and by creating a climate which fosters 
constructive interchange between victims and perpetrators.”^^ ^^  Since awareness of a truth 
commission by the public is closely linked to the suecess of its operation, it is essential to 
know the extent to which the Sierra Leoneans were aware of the work of the SLTRC, 
whether the SLTRC did indeed enjoy the co-operation of the majority of Sierra Leoneans, 
and also how easy it was for them to express their feelings about the past in public. In this 
regard, the sub-headings of the ‘process’ for assessment are: (i) ‘Patterns of Documented
132® Truth and Reconciliation Commission Act 2000. Sec. 7 (b).
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Violence in Sierra Leone over time and space,’ (ii) ‘Awareness of the SLTRC Process 
and its Core Functions,’ and (iii) ‘Participation of the Public in the SLTRC Hearings.’
(2) The ‘product’ is about the contributions that the SLTRC has made towards the 
identification of individual and institutional responsibility for the human rights violations 
that occurred in the country, as well as the level of satisfaction gained by the victims and 
their families after presenting their cases at its public hearings. The Act of the SLTRC 
stipulates that the “object for which the Commission is established is to create an 
impartial historical record of violations and abuses of human rights and international 
humanitarian law related to the armed conflict in Sierra Leone, from the beginning of the 
Conflict in 1991 to the signing of the Lomé Peace Agreement; to address impunity, to 
respond to the needs of the victims, to promote healing and reconciliation and to prevent a 
repetition of the violations and abuses suffered.”^^ ®^ For this triangulation analysis, the 
potential contributions of the SLTRC, in the context of the ‘product,’ are sub-headed by 
‘Feelings of People towards the SLTRC.’
(3) The ‘impact’ simply refers to a situation analysis of SLTRC achievements in relation to 
its recommended measures for the prospects of a societal reconciliation, reparation 
programme and institutional reform. Again, the mandate of the SLTRC is very 
instructive: “The [SLTRC] report shall summarise the findings of the Commission and 
shall make recommendations concerning the reforms and other measures, whether legal, 
political, administrative or otherwise, needed to achieve the object of the 
Commission.”^ I n  assessing the extent to which SLTRC recommendations have been 
implemented, the ‘impact’ is given a sub-heading, ‘The Awareness and Impact of SLTRC 
Recommendations.”
133° Ibid., Sec 6(1) 
1331 Ibid., Sec 15(2)
403
8.2 The ‘Process’
(i) Patterns of Documented Violence over Time and Space
The patterns of documented violence over time and space afford the first indication of the 
effects of the SLTRC in terms of whether violence diminished or increased when it began its 
operation. The hypothesis here is that, if the level of violence is shown to subside during 
and/or after SLTRC operation, that gives a positive indication of the success of its process. 
On the other hand, if the violence is shown to have continued unabated, it may be concluded 
that the SLTRC probably has a negative or no impact at all. In this respect, two sources of 
data, namely, the SLTRC-Data and Benetech/ABA Sierra Leone War Crimes Documentation 
Survey (SLWCD) were considered.
With regard to SLTRC-Data, the Final Report published by the SLTRC in 2004 divided 
the armed conflict that occurred in the country into three main conflict phases, namely: Phase 
I, Conventional ‘Target’ Warfare -  the period from the outbreak of the conflict in 1991 until 
13 November 1993; Phase II, ‘Guerrilla’ Warfare -  the period from 13 November 1993 until 
2 March 1997; Phase III, Power Struggles and Peace Efforts -  the period from 2 March 1997 
until the end of the conflict on 18 January 2002.^^^  ^These phases are graphically represented 
in Figure 8.2 to show the total number of violations that occurred during the armed conflict 
by year as obtained from both SLTRC-Data and the Benetech/ABA Sierra Leone War Crimes 
Documentation Survey.
13®2 See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciliation Commission of Sierra Leone, Vol. 1, Ch. 9, para. 24, p. 9.
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The first point of note from Figure 8.2 is that there is a eonsistency of the findings generated 
by the two different datasets referred to earlier. This means that, though the level of 
violations was not eonstant throughout the conflict phases, high at certain periods and low at 
another, the graph however shows that there was the ongoing commission o f violations of 
human rights from the beginning of the conflict in 1991 till it ended in 2002.
To put this in perspective, the first peak was in 1991 when the armed conflict started, 
primarily in the Kailahun, Pujehun, Kenema, Bo, and later Kono districts of the country. In 
the second phase the peak was in 1995 when the rebels staged major attacks in all districts 
except the Western Area, chopping off the hands of women in villages, particularly between 
Bo and Moyamba, and the third phase represents the invasion of Freetown in 1999, during 
which the rebels backed by the RUF leader, Foday Sankoh, seized parts of Freetown from the 
ECOMOG Ceasefire Monitoring Group. At that point onwards, the international community 
became fully aware of the atrocities against civilians in Sierra Leone and, in part, this led to
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decisive British military intervention in 2000, which eventually helped put an end to the 
conflict. British troops left Sierra Leone in July 2002, ending their two-year mission aimed at 
ending the armed conflict.
When the reported frequencies of violation types are compared, the graph lines dropped 
down to zero in 2002, the same year that the SLTRC began its operation. Although these 
lines started dropping before the SLTRC was established, that does not mean that it had no 
influence on the overall drop-off rate. This is because, in point of fact, there was already an 
inkling of the SLTRC about three years before it was inaugurated in July 2002. For example, 
the Lomé Peace Accord signed by both the GoSL and rebel RUF in July 1999 provided for 
the establishment of the SLTRC. Also, the SLTRC enabling legislation was enacted in 
February 2000, 2 years before its operation began.
This means that even though the SLTRC had not begun its operation before the drop-off 
in hostilities, the SLTRC, as a redressai of justice institution, was foreseeable to all the 
parties, when it was perceived by them that this institution would help “break the cycle of 
violence, provide a forum for both the victims and perpetrators of human rights violations to 
tell their story, get a clear picture of the past in order to facilitate genuine healing and 
reconciliation”^^ ^^  whenever it began its operation. Given such expectation and awareness of 
the prospective benefits of the SLTRC as highlighted in the Lome Accord, which ftirther 
provided that “the Government [of Sierra Leone], with the support of the International 
Community, shall design and implement a programme for the rehabilitation of war 
victims,”^^ "^^ it is not illogical to suggest that the SLTRC may have had some influence in de- 
escalating the violence, especially that during and after its operation there were not any 
reported resumptions of armed conflict or any serious violations. This suggestion is not a 
hollow commitment, it has some plausibility.
Art. XXVI (1), Peace Agreement between the Government of Sierra Leone and the Revolutionary 
United Front of Sierra Leone ["Lomé Peace Accord"], 7 July 1999.
Ibid., Art. XXIX.
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For example, in A Survey o f Crime Victims in Sierra Leone, a 2008 survey, published by 
the African Human Security Initiative (AHSI), that assessed the rate of crime victimisation 
amongst Sierra Leonean respondents across all the fourteen districts^^^  ^ in the country since 
the end of the armed conflict, no evidence of the flagrant abuse and violation of human rights 
that characterised the decade-long conflict was found. According to AHSI data, besides 
incidences of theft, burglary, and armed robbery and other common crimes which are, of 
course, not peculiar to Sierra Leone, the situation in the country remained relatively peaceful: 
“In general, crime ... is believed to have decreased, as reported by 47.3% of respondents ... 
A similar view is held with regard to the incidence of violent and property crimes: 50% and 
41.4% of the respondents respectively considered that violent and property crimes had 
reduced.”^^ ^^
The AHSI’s findings are corroborated in a separate 2008 report by the International Crisis 
Group (ICG) which assessed the level of progress made towards peace, security and 
economic development in Sierra Leone since the armed conflict ended in 2002. The IGG 
reveals that, even though there have been a number of possible security threats, such as “the 
persistence of militia command structures in the countryside. Special Court indictments, 
endemic youth unemployment, the persistence of unreformed chieftaincy structures and the 
reappearance of the north-south political divide,” the failure of these threats to materialise “is 
a testament to citizens’ determination to put conflict behind them.”*^ ^^
Consistent with both the AHSI’s and ICG’s findings, in a recent Report o f the United 
Nations High Commissioner for Human Rights on the human rights situation in Sierra Leone, 
it is noted that the country has continued to record a consistent trend as regards respect for 
civil and political rights, since the SLTRC ended its operation. This new Report maintains.
See Table 8.2 for the list of the fourteen districts in Sierra Leone.
Chikwanha, Annie (2008) A Survey of Crime Victims in Sierra Leone (Institute for Security 
Studies: African Human Security Initiative (AHSI), p. 5.
International Crisis Group (ICG) (2008) Sierra Leone: A New Era of Reform?, Africa Report No. 
143, 31 July, p. 30.
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for example, that: “National elections in 2002 and 2007, and local Government elections in 
2004 were peaceful and democratic, as was the transfer of power from one elected 
Government to another in September 2007. The Truth and Reconciliation Commission (TRC) 
issued its final report in 2004, and some of its recommendations are being implemented.”^^ ^^  
Given that the level of violence is shown, from the above data, to have subsided after the 
SLTRC ended its operation, this obviously lends credence to its positive impact. The next 
section explores ftirther the information of this sort.
(ii) Awareness of the SLTRC Process and its Core Functions
The extent to which the SLTRC engaged with, and communicated its mission to the affected 
Sierra Leonean population and gained their support is also indicative of its positive societal 
effect on the country. In the transitional justice context, the approach of engaging and 
communicating with an affected population by a justice institution like the SLTRC is referred 
to as an “outreach” programme. Ramirez-Barat defines an outreach as “a set of tools—the 
combination of materials and activities—that a TJ [transitional justice] measure puts in place 
to build direct channels of communication with affected communities, in order to raise 
awareness of the justice process and promote understanding of the measure.”^^ ^^  Indeed, Del 
Ponte & Sudetic emphasise the importance of a justice institution reaching out and 
communicating its work to the local population in order to achieve success, noting, in the 
context of a tribunal, that: “An effective outreach programme is crucial to a tribunal’s 
success.”^^ ^^  A similar view was expressed in the review conference of the ICC held in May
Human Rights Council, Report of the United Nations High Commissioner for Human Rights, UN 
G .A ., doc. A/HRC/16/78, 22 February 2011, p. 3.
Ramirez-Barat, Clara (2011) Guideiines on Designing and Impiementing Outreach Programs for 
Transitional Justice (New York: ICTJ), p. 3.
Del Ponte, Carla & Sudetic, Chuck (2008) Madame Prosecutor: Confrontations with Humanity's 
Worst Criminals and the Culture of Impunity (New York: Other Press), p. 376. See also Clark, Natalya 
(2009) “International War Crimes Tribunals and the Challenge of Outreach,” Int’i Crim. L  Rev., 9(1); 
pp. 99-116 (analysing the Outreach programmes of three international courts, namely the ICTY, the 
SCSL and the ICC).
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to June 2010, where states parties and experts lauded outreach as essential to the work of the 
court, in terms of conveying the work of the court to affected populations, thereby 
engendering a genuine influence on societies riven by violence or war/^ "^ ^
Therefore, the people concerned being aware of a justice strategy is of paramount 
importance. Without being properly informed of a justice measure established to address the 
legacy of past violations in a community, such an affected community, for whom the measure 
is meant to assist in redressing their victimhood, may not understand the need for them to 
participate in its process either as victims, witnesses, or testimony providers. As stated 
earlier, the success of any transitional justice institutions, including a truth commission, 
international criminal court and ad hoc tribunal, depends, to a large extent, on how such 
institutions relate not only to the affected communities, but also with the larger societies who, 
of course, may have a stake in seeing that justice is properly administered.
Given the particular case of the SLTRC, the focus of attention here, this means that 
public engagement is crucial to its success, in terms of how it has engaged with and informed 
the Sierra Leonean public of its functions. The level of awareness of the work of the SLTRC 
and its mission amongst the Sierra Leoneans is illustrated by the bar chart in Figure 8.2a. The 
data used for this illustration were drawn from the results of a survey conducted by the BBC 
et al, which, as already referred to in 6.2 above, has explored a wide of range of issues around 
transitional justice in Sierra Leone in the aftermath of armed conflict in the country. The bar 
chart has been stratified by gender, age and district groups. Although Sierra Leone has 
fourteen districts (see Table 8.2), this survey was conducted in nine districts, involving a
See ICC: Review Conference of the Rome Statute, Stocktaking of international criminal justice: 
Impact of the Rome Statute system on victims and affected communities, RC/STA//1,1 0  June 2010.
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sample of 1,717 adults of varying social, religious, and academic backgrounds, aged between 
18 and 59 years
Table 8.2 Percentage Distribution of Total Sierra Leonean Population by District
1 Kailahun 7.2
2 Kenema 10.0
3 Kono 6.8
4 Bombali 8.2
5 Kambia 5.4
6 Koinadugu 5.3
7 Port Loko 9.1
8 Tonkolili 7.0
9 Bo 9.3
10 Bonthe 2.8
11 Moyamba 5.3
12 Pujehun 4.6
13 Western Area Rural 3.5
14 Western Area Urban 15.5
Source: Thomas, Armand (2006) Analytical Report on Population Size and Distribution Age and Sex Structure 
(Freetown: Statistics Sierra Leone), p. 3. (Note: the percentages are based on 2004 figures)
BBC World Service Trust (2008) Peace, Justice and Reconciiiation in Sierra Leone: A Survey of 
Knowledge and Attitudes Towards Transitional institutions in Post-Conflict Sierra Leone (BBC World 
Service Trust, ICTJ, & SCG), p. 3.
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As Figure 8.2a shows, the knowledge which the surveyed respondents had about the SLTRC 
was highest among the Western Urban population (96%). That is, the urban residents showed 
much more awareness of the activities of the SLTRC compared to other districts in the 
country. Many factors might have contributed to this level of awareness, including a higher 
level of education amongst urban residents than residents in any other district, where the level 
of education might well be poor; access to radio, TV, newspapers and posters for information 
about the activities of the SLTRC; awareness of and, probably participation in, workshops 
and meetings that might have been organised, for example, by NGOs to sensitise people to 
the functions of the SLTRC.
Underscoring these factors, Millar notes that: “Unlike in South Africa, however, there 
was very little reuse or rebroadcast of the stories told during Sierra Leone’s hearings. The
41 1
hearings were not broadcast on television outside the capital, Freetown.”^^ '^  ^ As seen from 
Figure 8.2a however, there was obviously an appreciable level of awareness of the SLTRC in 
other districts too, even though the level was not as high as in the Western Urban population.
Another piece of information evident from the bar graph in Figure 8.2a is that, in terms 
of gender differences, men were more aware of the SLTRC than women and this could be 
because of the traditional family life pattern in the country, and indeed in West Africa in 
general, where men socialise more and are therefore more likely to scout for information 
about events around them than women, whose activities are often radiated around their 
dwelling places, looking after their children and the upkeep of the house. However, it is 
worth pointing out that there was no reported inhibition on the part of women in responding 
to this survey as men and women were evenly split in the sample provided (i.e. 859 and 858 
respectively).
One remarkable finding is that of all the surveyed respondents, 89% in total reported 
being aware of the SLTRC’s operations. This is a very significant percentage as it suggests 
the enthusiastic attitude of people towards the SLTRC’s work during its operation. By 
comparison, according to another survey from the Nordic Africa Institute (Nordiska 
Afidkainstitutet) (NAI), that also sampled the level of awareness of the SLTRC, the figure for 
the awareness of the SLTRC’s activities amongst the Sierra Leonean population was even 
higher, at 93.8%.^^^  ^ The NAI survey gives further evidence of an overwhelming level of 
awareness of, and possibly support for the SLTRC by Sierra Leoneans. However, it should be 
noted that the NAI figure was for the Western Area Urban District only, comprising of 
Freetown, the nation's capital and its urban suburbs and did not include other districts.
Millar, Gearoid (2010) “Assessing Local Experiences of Truth-Telling in Sierra Leone: 
GettingtoWhy through a Qualitative Case Study,” Int'l J. TransitionalJust, 4(3): p. 485.
BBC World Service Trust (2008) Peace, Justice and Reconciiiation in Sierra Leone: A Survey of 
Knowledge and Attitudes Towards Transitional Institutions in Post-Confiict Sierra Leone (BBC World 
Service Trust, ICTJ, & SCG), p. 12.
See Sesay, Amadu (2007) Does One Size Fit All?: The Sierra Leone Truth and Reconciiiation 
Commission Revisited (Uppsala: Nordiska Afrikainstitutet), p. 34.
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Notwithstanding the size of the NAI sample comparative to that of the BBC et al, given 
that the combined population of the Urban District and its environs is more than one-fifth 
(see Table 8.2 above) of the entire population of Sierra Leone, the sample could be projected 
to illuminate the general level of awareness of the SLTRC in other districts. Further 
justification for such an action is given by the investigator that generated the NAI data in the 
first instance, who noted: “Besides, the war ... made it [Freetown] a microcosm of the 
country since the conflict drove hundreds of thousands of people to seek refuge in the capital 
which was, until 1999, a safe haven. Significantly, many of the displaced citizens have not 
returned to their homes even after the end of the war, giving the city an ethnic mix that is rich 
enough for the study.”^^ '^ ^
So, adjusting for disparity in sample size, the NAI findings seem to compare favourably 
with the 89% majority of respondents in nine districts who reported awareness in the data 
provided by the BBC et al Of course, a difference of roughly five-percentage points between 
the two datasets is important, but this seems less contentious considering the overall level of 
awareness, especially when the two are arrayed and analysed together. Thus, when the two 
datasets (from BBC et al & NAI) are put together, after an adjustment in sample size, the 
overall majority of respondents across the country who reported awareness of SLTRC among 
the NAI dataset then become 86.9%. This is a substantial level of awareness, and it is, 
therefore, illustrated graphically in Figure 8.2b.
Ibid., p. 7.
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From Figure 8.2b, as noted above, while 89% of surveyed Sierra Leoneans (from the BBC et 
al data) showed awareness of the SLTRC, 86% (from NAI data) similarly did the same. The 
implication of this is that Sierra Leoneans generally, at least those surveyed, were aware of 
the work and mission of the SLTRC across the country. This suggests, once again, that a 
significant majority of Sierra Leoneans knew something about the SLTRC and the activities 
it undertook.
As stated earlier, information dissemination is critical to the success of any truth 
commission. A broad awareness of its existence and activity is crucial not only in generating 
understanding and ultimately, for a truth commission, but also to achieve success in fulfilling 
its mandate. From Figure 8.2b, since significant numbers of Sierra Leoneans were aware of, 
and by extension, supportive of the SLTRC, it means that the SLTRC was successful in that 
regard.
In achieving this success however, it is instructive that the SLTRC, in fact, organised a 
public awareness campaign throughout the country to sensitise people about its operation. 
This was done through radio broadcasts, sensitisation workshops, newspapers, and television. 
Indeed, communication via radio played an important part in informing the people about the
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operations of the SLTRC. For example, the BBC et al, reveal that 90% of respondents 
reported owning or having access to a working radio, out of which 70% of men and 56% of 
women reported that they listened to the radio every day or nearly every day. Also, 25% of 
respondents reported reading newspapers for information about what was happening in Sierra 
Leone when the SLTRC was in operation, and 13% reported getting information from 
television. However, a large proportion of people also reported getting information from 
friends, family and work colleagues.
In Ex-Combatant Views o f the Truth and Reconciliation Commission and the Special 
Court in Sierra Leone, a two-month survey assessing ex-combatants’ awareness of and views 
on the SLTRC and SCSL in four districts, namely. Bo, Freetown, Kailahun, and Makeni, 
carried out by the Post-conflict Reintegration Initiative for Development and Empowerment 
(PRIDE), it is noted that the number of ex-combatants supporting the SLTRC rose from 53% 
before sensitisation to 85% after the end of the workshops, an increase of 32%. In particular, 
in the case of ex-combatants who warmed up to the SLTRC, 41% expressed a willingness to 
speak to the SLTRC before attending sensitisation programmes, but after the programmes 
were over, 60% said they were willing to do appear before the Commission.
In light of the above, the reported significant increase in the level of awareness of 
SLTRC and its core functions seems to suggest that the SLTRC, in fact, enjoyed the co­
operation of the Sierra Leoneans and, therefore, that the majority of people had confidence in 
its mission to facilitate the reintegration of the victims and perpetrators back into the 
community, thereby contributing to the end of hostilities in the country. The next section 
determines the level of participation of people in the SLTRC public hearings.
^^7 For details of this report, see BBC World Service Trust (2008) Peace, Justice and Reconciiiation 
in Sierra Leone: A Survey of Knowledge and Attitudes towards Transitional Institutions in Post- 
Confiict Sierra Leone (BBC World Service Trust, ICTJ, & SCG)
See Post-conflict Reintegration Initiative for Development and Empowerment (PRIDE) (2002) Ex- 
Combatant Views of the Truth and Reconciiiation Commission and the Special Court in Sierra Leone 
(Freetown: PRIDE in partnership with the International Center for Transitional Justice), p. 5.
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(iii) Participation in the SLTRC hearings
For the purpose of this thesis, the level of participation is determined based on the number of 
victims who suffered violations and the number of victims who actually appeared before the 
SLTRC to redress their victimhood. The postulation here is that, given the total number of 
victims who suffered violations in proportion to those who actually testified, the higher the 
number of v ic t imstes t i fy ing  before SLTRC, the more successful the Commission, 
whereas the lower the number, the less successful it was. This means that if the percentage of 
victims (including the perpetrators^^^^) who appeared before SLTRC is far greater than the 
percentage that failed to appear, then the SLTRC could be considered successful in one of its 
key objectives of providing an opportunity for victims, not all, to give an account of the 
violations they had suffered and, similarly, for perpetrators to relate their experiences as well.
Drawn fi*om the SLTRC Final Report, the list of various human rights violations, 
including the number of violations that were suffered is shown in Table 8.2a.
For the definition and categories of victims who may be affected by human rights violations, see 
Chapter 2.2.3.
For the definition and categories of perpetrators of human rights violations, see Chapter 2.2.3, 
para. 4.
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Table 8.2a Types of violation, no of victims and the percentage
1. Forced displacement 7983 19.8
2. Abduction 5968 14.8
3. Arbitrary detention 4835 12.0
4. Killing 4514 11.2
5, Destruction of property 3404 8.5
6. Assault/beating 3246 8.1
7. Looting of goods 3044 7.6
8. Physical torture 2051 5.1
9. Forced labour 1834 4.6
10. Extortion 1273 3.2
11. Rape 626 1.6
12. Sexual abuse 486 1.2
13. Amputation 378 0.9
14. Forced recruitment 331 0.8
15. Sexual slavery 191 0.5
16. Drugging 59 0.2
17 Forced cannibalism 19 0.1
Total 40,242 100
From Table 8.2a, there were a total 17 reported types of human rights violations during the 
conflict in Sierra Leone, as put together by the SLTRC. The number of violations suffered 
by the victims was put at 40,242. And, after allowing for suspicious circumstances 
surrounding certain allegations and the duplication of incidents that were mentioned in more 
than one statement, the actual number of victims who suffered these violations was estimated 
to be 14,995. As the SLTRC’s Final Report states: “The final data therefore reflected 14,995 
victims who suffered a total of 40,242 violations.”^^ ^^  Also, out of this figure of 14,995, a 
total of 7,706 statements were received by the SLTRC, 4,878 or 64% of which came from
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Ch. 2, para. 87, p. 35.
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Vol. 1, Ch. 5, para. 182, p. 178.
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male, 2,738 or 36% from female, and 750 or 5% from children who were bom in 1985, six 
years before the armed conflict began
In analysing this data, Figure 8.2c below shows the percentage number of victims, in two 
vertical blocks, who gave written statements to the SLTRC, including those that appeared 
during its public hearings (i.e., 7,706), —called participants, and those that did not participate 
either in writing or in truth-telling (i.e., 7,289)—or non-participants. It should be noted that 
when the participants and non-participants are added together, the number is the same as the 
actual number of victims (14,995) recorded to have suffered a total of 40,242 violations (see 
Table 8.2a)
Figure 8.2c Participation in SLTRC operation, by percentage
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Now, considering the representation in Figure 8.2c above, it is evident that a higher 
proportion (51%) of the victims who had suffered violations actually expressed their support 
for the SLTRC in terms of approaching it on their own initiative to give statements and testify
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciliation Commission of Sierra Leone, Vol. 1, Ch. 5, para. 138, p. 170 (“Of the 
total of 7,706 statements collected, 36% were collected from women and 5% from children”).
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before it during its public hearings. Of course there is only a 3-point percentage difference 
(51%-48%) between the victims who gave statements, who hence appeared to support the 
SLTRC operations, and those who did not, and were perhaps, not supportive of its operations. 
But size matters: A 51-percent proportion of participants is not a negligible figure for, it takes 
on a greater significance if it is noted that it is more than half of the total number of the 
victims who suffered violations. As Robert et el point out in the context of parliamentary 
procedure, a majority means “more than half of the votes cast by persons legally entitled to 
vote” for both eligible and ineligible candidates .Thus,  for example, when 19 votes are 
cast in an election, a majority (more than 9 14) is 10; or when 20 votes are cast, a majority 
(more than 10) is 11.
This seems not a crude calculation to arrive at given that the statistical significance of 
any given item is founded on the estimation of how much more likely such an item could 
occur. And, as Arnold Binder, a psychologist and statistician, advises in relation to the 
claim that statistical inference could not be drawn fi-om the analysis that fails to conform to a 
certain statistical theorem:
We must use all available weapons of attack, face our problems realistically and not retreat to the land 
of fashionable sterility, learn to sweat over our data with an admixture of judgment and intuitive 
rumination, and accept the usefulness of particular data even when the level of analysis available for 
them is markedly below that available for other data in the empirical area.*^ ^^
Robert, Henry et al (2000) Robert's Rules of Order, Newly Revised, 10‘ ed. (Cambridge, Mass.: 
Perseus Publishing), p. 387.
For details on the concept of statistical significance in relation to research figures, see e.g., Chow, 
Siu (1997) Statistical Significance: Rationale, Validity and Utility Voi 1 (Los Angeles, Calif.: Sage 
Publications) (discusses the use and interpretations of statistical significance in a wider social 
sciences research); Altman, Morris (2004) “Statistical Significance, Path Dependency, and the Culture 
of Journal Publication,” J. Socio-Economics, 33(5): pp. 651-663 (reviews the pros and cons of the use 
of statistical significance as a key criterion to establish the analytical important of empirical results).
Binder, Arnold (1964) “Statistical Theory,” Annu. Rev. Psychol., Vol. 15, p. 294.
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Binder’s suggestion may seem unconventional advice, but it is sufficient to state that a 51- 
percent majority of participants in the SLTRC hearings is statistically significant for the 
purpose of determining the level of support that the SLTRC had amongst the Sierra Leonean 
population. It is interesting to note that the SLTRC did not merely focus solely on victims’ 
participation during its public hearings, rather it also gave recognition to the perpetrators’ 
testimony in an attempt at achieving its objectives of redressing past violations. In this 
respect, PRIDE, a Sierra Leonean-based NGO referred to earlier, reports on the level of 
perpetrators’ participation in the SLTRC hearings, noting in its survey that a significant 
number of ex-combatants from both the rebel Revolutionary United Front and government- 
backed paramilitary organisation, the Civil Defence Force (60%) came forward on their own 
volition to give a statement and testify during the public hearings “because they believe[d] 
the [SL]TRC ... [would] facilitate reintegration into their former communities.”^^ ^^
So, the willingness of a higher proportion of the victims (i.e. 51%), and perpetrators too 
(i.e. 60%), see above, to come forward and appear before the SLTRC suggests a recognition 
of the importance of its mandate and functions for creating an impartial historical record of 
violations and abuses of human rights and international humanitarian law, promoting healing 
and reconciliation, and preventing a repetition of such violations and abuses. And, 
considering this amount of cooperation it received fi-om the both the victims and the 
perpetrators, it means that the majority of Sierra Leoneans found the SLTRC very useful for 
them in meeting their justice priorities and other needs. Accordingly, the SLTRC may be 
considered successful, at least with regard to the higher than level of participation received 
during its hearings. Having addressed one element of the SLTRC, the ‘process,’ section 8.3 
examines the second element, the ‘product’ in the evaluation of the success of SLTRC.
Post-conflict Reintegration Initiative for Development and Empowerment (PRIDE) (2002) Ex- 
Combatant Views of the Truth and Reconciliation Commission and the Special Court in Sierra Leone 
(Freetown: PRIDE in partnership with the International Center for Transitional Justice), p. 5.
4 2 0
8.3 The Value of the SLTRC: The ‘Product’
The ‘product’ of SLTRC, as stated earlier, means its true value in establishing the truth about 
the past, dispensing justice for the victims, and fostering reconciliation. In assessing this 
value, four key promises of the SLTRC -  reconciliation, truth recovery, justice and 
institutional reform -  are considered in terms of how they were perceived by Sierra Leoneans 
after the SLTRC had finished its operation in the country.
Feelings of People towards the SLTRC
Drawn from the BBC et aï survey,^^^  ^ Figure 8.3 below the feelings of satisfaction or 
otherwise of Sierra Leonean surveyed respondents on the question of each of the SLTRC’s 
key promises made in the course of its operation, namely, reconciliation, truth recovery, 
justice and institutional reforms.
I.e., BBC World Service Trust (2008) Peace, Justice and Reconciliation in Sierra Leone: A Survey 
of Knowledge and Attitudes Towards Transitional institutions in Post-Confiict Sierra Leone (BBC 
World Service Trust, ICTJ, & SCG).
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Figure 8.3 Feelings of satisfaction about the SLTRC
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From Figure 8.3 above, 74% of tlie surveyed-respondents (the tallest block) believed that 
SLTRC had contributed towards institutional refonns such as reform of the police service, the 
army, the justice sector and the like, whereas only 29% thought the commission had 
promoted reconciliation. As far as the figure for reconciliation is concerned (29%) compared 
with that for institutional reforms (74%), an argument can be made that the SLTRC may not 
have achieved much success in its objective of achieving reconciliation between specific 
victims and perpetrators.
Following the line of this argument, the figures mean that many people could not yet
reconcile themselves to others in relation to their individual stories of trauma and violence
suffered during the armed conflict. Before exploring this argument further, it is worth adding
that a broadly similar pattern of results was obtained in the findings of another field survey
carried out by NAI, on the feelings of Sierra Leoneans towards the SLTRC. According to the
NAPs findings for Freetown only, 58.2% of the general public believed that their
expectations of the function of the SLTRC were met, and 54.3% believed that a significant
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contribution was made by the SLTRC in facilitating the reconciliation process, especially in 
the reintegration of former fighters and perpetrators into their communi t i es / By  contrast, 
the findings involving focus groups discussions (FGDs) indicated that “some FGD 
participants were of the view that the [SL]TRC only partially facilitated reconciliation and 
that the wounds of the war were only partially healed,”^^ ^^  thus corroborating the low 
percentage figure recorded for reconciliation in Figure 8.3 above for the BBC et aVs data. As 
stated earlier, this could mean that the majority of Sierra Leoneans agreed that SLTRC has 
not promoted reconciliation.
Given that reconciliation is a critical part of the SLTRC’s process, a lack of consensus in 
this area may cast doubt on its success. However this doubt may be overcome if it is 
acknowledged that reconciliation itself is both a goal and a p r o c e s s , a n d  that, the SLTRC 
in this instance, like any other truth commission, can only help create an opportunity for 
people to engage in a dialogue with themselves about what went wrong and what needs to 
change. In addition, its role is also in relation to the idea of sensitising the rest of civil society 
in the journey to reconciliation an open, dialogic and participatory process. This view, that 
reconciliation is a process and not a predefined solution that can be imposed from outside, 
was alluded to by the SLTRC itself in its Final Report when it noted:
The Commission [i.e. SLTRC] recognises that reconciliation is a long-term process that must occur at 
the national, community and individual levels. The Commission places no preconditions on the 
realisation of reconciliation. Reconciliation is an ongoing process that must be nurtured and promoted.
Sesay, Amadu (2007) Does One Size Fit Ail?: The Sierra Leone Truth and Reconoiiiation 
Commission Revisited (Uppsala: Nordiska Afrikainstitutet), pp. 35, 42. 
ibdi., p. 41.
For a discussion on different levels of reconciliation, see e.g., TRO Final Report (Truth and 
Reconciliation Commission of South Africa Report), Vol. 1, Chap. 5, paras. 13-18, pp.106-107.
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... [I]t is ultimately up to all Sierra Leoneans to engage in imaginative acts that will serve the cause of 
reconciliation and healing at all levels3^“
The allusion means, therefore, that the SLTRC’s chief role is about helping the Sierra 
Leonean nation, as a whole, to reconcile and heal itself in terms of providing the necessary 
guiding principles,^^^  ^ and it is not actually about obligating individual reconciliations. 
Indeed, in the other context of the SATRC’s approach to reconciliation for example, a similar 
point is made by Hunter-Gault, who notes that the Commission “had helped to create the 
space for words and not weapons. The space for the tender roots of a new democracy to take 
hold"/^^^ and so the idea was to spring on from there.
In the light of the above, the effect of national reconciliation thus lies in the 
reconstitution of a new national community and the reform of institutions such as security 
services where, as shown in Figure 8.3 above, the feelings of satisfaction felt by Sierra 
Leonean respondents as a result of the SLTRC's activities are the highest (74%). Indeed, as 
the BBC et a l’s data have further shown, when surveyed respondents were asked about the 
reform of institutions in specific terms, i.e., whether they knew of any positive changes to the 
police and the army since the end of the war, an overwhelming majority of respondents 
(74%), again, reported that they were aware of these c h a n g e s . I n  addition, in a 2010 
focused and ethnographic case study that assessed the perceptions and evaluations of SLTRC
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3: “Recommendations,” para. 513, 
p. 198.
For an appraisal of the guiding principles provided by SLTRC to foster both individual and national 
reconciliation in Sierra Leone, see Final Report of the Truth and Reconciliation Commission (2004) 
Witness to Truth: Report of the Truth and Reconoiiiation Commission of Sierra Leone, Vol. 2, Ch. 3: 
“Recommendations,” paras. 516-523, pp. 199-201.
Hunter-Gault, Charlayne (2000) “Foreword,” in Shea Dorothy The South African Truth 
Commission: The Politics of Reconciliation (Washington, DC; United States Institute of Peace), p. x. 
See also Halpern, Jodi & Weinstein, Harvey (2004) “Rehumanizing the Other: Empathy and 
Reconciliation,” Hum. Rts. Q., 26(3); p. 567 (noting that “reconciliation must ... begin at the level of 
the individual -  neighbor to neighbor, then house to house, and finally, community to community”).
1365 ggQ YVorid Service Trust (2008) Peace, Justice and Reconoiiiation in Sierra Leone: A Survey of 
Knowledge and Attitudes towards Transitional Institutions in Post-Conflict Sierra Leone (BBC World 
Service Trust, ICTJ, & SCO), p. 45.
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amongst Sierra Leoneans in the northern Sierra Leonean town of Makeni and the surrounding 
villages, the majority of people claimed that testifying before the SLTRC helped them to 
overcome and cope with the emotional and mental consequences of the armed conflict. In 
fact, amongst the elite interviewees,” [sjome reported having experienced a psychologically 
healing effect, and most projected their experience onto the community or the nation as a 
whole, claiming, ... that talking about one’s hardships ‘naturally’ allows you to overcome 
them particular”^^ ^^ —a testament to the psychological healing power of the truth telling 
process of a truth commission discussed in section 2.4.2.
Could these positive experiences and also recorded institutional changes have occurred 
independently of the SLTRC, given that the UN-mandated criminal court, the SCSL, was 
simultaneously established with a view to stabilising the country, just like the SLTRC?
The chances of the SCSL making these things happen independently of the SLTRC seem 
remote given that the court was, as described in section 7.5 above, established primarily to 
prosecute a few individuals who bore the greatest responsibility for human rights violations 
that were committed during the country’s armed conflict. And, unlike the SLTRC whose 
goal, amongst others, was to make substantive changes happen in the aftermath of the armed 
conflict, “the Court [i.e. the SCSL] is not a ‘development’ institution.”^^ ^^
Of course, this is not to say that the SCSL is not important. For instance, the SCSL, as 
noted earlier, had, in fact, prosecuted and convicted eight persons for human rights 
violat ions/provided a training programme for Sierra Leone police officers/^^^ and.
Millar, Gearoid (2010) “Assessing Local Experiences of Truth-Telling in Sierra Leone: 
GettingtoWhy through a Qualitative Case Study,” Int'l J. Transitional Just., 4(3): p. 489.
Seventh Annual Report of the President of the Special Court for Sierra Leone, SCSL doc., June 
2009 to May 2010, p. 47.
Outreach and Public Affairs Office: Special Court Prisoners Transferred to Rwanda to Serve Their 
Sentences, Special Court for Sierra Leone, Press Release, Freetown, Sierra Leone, 31 October 2009.
Outreach and Public Affairs Office: Special Court Launches Witness Protection Training 
Programme, Special Court for Sierra Leone, Press Release, Freetown, Sierra Leone, 6 November 
2009.
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handed over its best equipped detention facility to the Sierra Leone Prison Service/^^^ All 
these measures had the potential of making a positive impact on public awareness and the 
demands for accountability in the country. In addition, in the area of jurisprudence too, the 
legal principles enunciated in several judgments handed down by the SCSL could be relevant 
to the national courts as well.^ ^^  ^Furthermore, it is instructive that the United Nations and the 
Government of Sierra Leone have even decided on a provisional agreement to set up a 
Residual Special Court for Sierra Leone (RSCSL) upon the SCSL conducting its only 
remaining trial, against Charles Taylor, former President of Liberia which is expected to end 
in February 2012.
In fact, the RSCSL, when established, is expected to play a key role in essential tasks 
such as conducting the trial of the fugitive, Johnny Paul Koroma, now at large, if his case 
cannot be handled by national jurisdiction; maintaining, preserving and managing archives; 
providing protection and support for witnesses and victims; responding to requests for access 
to evidence by national prosecution authorities; supervising the enforcement of sentences of 
convicted persons; reviewing convictions and acquittals; conducting contempt of court 
proceedings; providing defence counsel and legal aid for any proceedings before it; 
responding to requests from national authorities with respect to claims for compensation; and 
preventing the application of double jeopardy.
Despite the possible positive impact that the SCSL may have had or will probably have 
in future when it eventually metamorphoses into the RSCSL, as described above, it seems 
difficult to link statistical probability of accounting for the above changes, as reported by the 
BBC et al, to the SCSL independently of the SLTRC’s involvement. It has been said that
Again, see Outreach and Public Affairs Office: Special Court Hands Cver Detention Facility to 
Government of Sierra Leone, Special Court for Sierra Leone, Press Release, Freetown, Sierra Leone, 
16 November 2009.
For further view on this, see Jalloh, Charles (2007) “The Contribution of the Special Court for 
Sierra Leone,” Afr. J. Int'i & Comp. L., 15(2): pp. 165-207.
For further details on this agreement, see Letter dated 9 July 2010 from the Secretary-General 
Addressed to the President of the Security Councii, U. N S.C. S/2010/384, 15 July 2010.
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“[sjometimes the myth is more important than the actuality.”^^ ^^  Myth may be a rallying 
solace, yet in a serious case of the SCSL’s, further evidence intrudes on the likelihood that it 
could have a determining influence on the Sierra Leonean population, without the SLTRC.
Thus, for example, it was the SLTRC, not the SCSL, that made specific 
recommendations regarding the protection of human rights, establishment of the rule of law, 
reform of the security services, and promotion of good governance, with a view to bringing 
about those changes acknowledged by 74% of Sierra Leoneans in the BBC et al survey. The 
SCSL did not make such recommendations. And, in recognition of these SLTRC 
recommendations, GoSL actually went out of its way to demonstrate its commitment to their 
implementations by publishing a white paper about them, and promising to “use its best 
endeavours to ensure the[ir] full and timely implementation.”^^ "^^
And, while commenting on this commitment of GoSL to implement the SLTRC 
recommendations, the UN Human Rights Council has stated: “Sierra Leone has made 
progress in building its capacity for the promotion and protection of human rights. The 
enactment of some crucial laws in the fields of women and children rights has improved the 
legal framework to protect the rights of vulnerable groups.”^^ ^^  There is much more to say 
about the SLTRC’s recommendations in general in the next section (i.e. 8.4), but the picture 
shown above, of a satisfying harmony between the SLTRC and positive changes in Sierra 
Leone, that has been acknowledged by Sierra Leonean respondents, provides the evidence for 
the view that the SLTRC indeed made strides in its key promises on reconciliation, truth 
recovery, justice and institutional reform.
Bingham, Thomas (2010) The Rule of Law (London; New York: Allen Lane), p. 12.
Sierra Leone Government, White Paper on the Report of the Truth and Reconciliation 
Commission, June 2005, p. 16.
Human Rights Council, Report of the United Nations High Commissioner for Human Rights, UN 
G .A ., doc. A/HRC/16/78, 22 February 2011, p. 1.
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8.4 Effects of the SLTRC s Recommendations: The ‘Impact’
In this section, the ‘impact’ of the SLTRC is concerned with the effects of its recommended 
measures for victims who suffered violations during the armed conflict in the country. It is 
worth pointing out that, making recommendations to promote peace, national unity and 
institutional reform is the last stage of the operation of any truth commission (see 2.2.11). 
And, as already mentioned before, states have a duty to provide remedies for gross violations 
of international human rights law and serious violations of international humanitarian law.^^ ^^  
Accordingly, the SLTRC was given the power to make mandatory 
recommendations. This arrangement is quite remarkable as very few enabling statutes of 
other truth commissions have contained a provision requiring the establishment of a 
monitoring committee to hold government to account in the implementation of their 
recommendations.Also,  the implementation of the SLTRC recommended measures is 
very crucial because, as stated earlier, it is closely connected with the overall peace 
consolidation, reconciliation of individuals and national unity of Sierra Leone. Without the 
implementation of such measures, the work of the SLTRC would be considered incomplete. 
When the mission of a truth commission like the SLTRC is incomplete, this may portend 
social tensions, which might even compromise any gains aheady recorded in the ending of 
hostilities in the first place.
See further e.g., Principle 11(b), UN G.A., Basic Principles and Guidelines on the Right to a 
Remedy and Reparation for Victims of Gross Violations of Internationai Human Rights Law and 
Serious Violations of International Humanitarian Law, Res.A/RES/60/147; 21, March
2006 (“Adequate, effective and prompt reparation for harm suffered.”)
Sections 17-18, Truth and Reconciliation Commission Act 2000.
One other example is Commission on the Truth for El Salvador {Comision de ia Verdad Para Ei 
Salvador, CVES) which was given the power to make mandatory recommendations (see Article 10, El 
Salvador: Mexico Peace Agreements— Provisions Creating the Commissions on Truth , Annex to the 
Mexico Agreements, 27 April 1991 (“The Parties undertake to carry out the Commission's 
recommendations.”) Of. Hayner, Priscilla (2004) “The Sierra Leone Truth and Reconciliation 
Commission: Reviewing the First Year,” p. 6 (Online at:
http://www.ictj.0rg/images/content/l/O/IOO.pdf) (emphasising that, yet in the case of SLTRC, its 
“specific follow-up procedures [...] are stronger than those of previous truth commissions” before it).
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Therefore, an assessment of the SLTRC’s recommended measures (below) represents 
the final stage of the triangulation exercise as embarked upon by this thesis. Datasets used for 
this analysis are drawn from those shown in Table 1.4, though additional data were sourced 
elsewhere in aid of the analysis. However, before this analysis ean begin, it is neeessary to 
give an overview of SLTRC recommendations to bring into foeus what will form the basis of 
this analysis.
8.4.1 Overview of the SLTRC Recommendations
The SLTRC recommendations are prioritised into three main eategories, namely 
“Imperative”, “Work Towards” and “Seriously Consider.” The “Imperative” 
recommendations are measures “that establish and uphold rights and values,” and are 
therefore expeeted to be implemented “immediately or as soon as possible.” These include: 
the right to human dignity being enshrined as a fundamental right in the Constitution of 
Sierra Leone; the abolition of the death penalty and the immediate repeal by Parliament of all 
laws authorising the use of capital punishment; the immediate release of all persons held in 
“safe custody detention”; the enactment of a Child Rights law that will incorporate the 
various provisions of the Convention on the Rights of the Child, the law on sexual offences 
against children; the repeal of the laws creating the offenees of seditious and criminal libel; 
changes to the law on the acquisition of citizenship, from being based on “Negro African 
descent” to being considered on the basis of birth, descent or naturalisation; and the 
establishment of a Human Rights Commission.
The “Work Towards” recommendations are “those that require in-depth planning and 
the marshalling of resourees in order to ensure their fulfilment.” These inelude, compensation 
to victims focusing on the provision of serviees sueh as health care, education and access to
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3, quotes from paras. 18,17.
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microcredit rather than cash disbursements; the development of a compulsory programme of 
human rights education in schools at the primary, secondary and higher levels of edueation, 
and in the army, police and judicial services to promote human rights culture; the separation 
of the offices of the Attorney General and the Minister of Justice to allow for proseeuting 
authority to exereise its functions without fear, favour or prejudice; and the establishment of 
publie defender offiees in the main eentres of the country/
The “Seriously Consider” recommendations are those that “the Government is 
expected to thoroughly evaluate ... [though] it is under no obligation to implement the[m].” 
They include: the setting up of skills training and économie empowerment programmes such 
as micro-credit sehemes that will target women ex- combatants, displaced women, female 
heads of households and war widows; putting in plaee a regulatory framework and 
preventative measures for stopping the smuggling of diamonds and other mineral resources, 
and implementation of the elause in the Lomé Peace Agreement requiring the Government of 
Sierra Leone to devote all the proceeds generated from gold and diamonds exclusively for the 
social development and economic advancement of the people of Sierra Leone/^^^ The full list 
of SLTRC reeommended measures is in Appendix I.
8.4.2 An Appraisal of SLTRC Recommendations
For ease of analysis, the contents of the above highlighted three heads of the SLTRC’s 
recommended measures, namely ‘imperative,’ ‘work towards,’ and ‘seriously eonsider,’ are 
subsumed under the following headings: reparations, the protection of human rights, 
establishment of the rule of law, reform of security services, promotion of good govemanee.
Ibid, para. 22.
Ibid., para. 24; Article VII, clause 6, of the Lomé Peace Agreement: “The proceeds from the 
transactions of gold and diamonds shall be public monies which shall enter a special Treasury 
account to be spent exclusively on the development of the people of Sierra Leone, with appropriations 
for public education, public health, infrastructural development, and compensation for incapacitated 
war victims as well as post-war rehabilitation and reconstruction. Priority spending shall go to rural 
areas”).
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and fighting corruption. These headings are respectively assessed below, and followed by a 
few remarks on challenges relating to SLTRC recommendations.
8.4.2.1 Reparations for the Victims 
Reparations for victims of human rights violations occupy an important place in a transition 
from armed conflict to democracy. For many victims, reparations are often considered the 
most important evidenee of the efforts of the state to redress their vietimhood.^^^^
In this respect, and as part its commitment to implementing the recommendations of 
the SLTRC, the GoSL established the National Commission for Social Action (NaCSA) as a 
special unit for the implementation of reparation programmes for the victims of the armed 
conflict. By 2009, over 32,000 victims, from all the districts of Sierra Leone, had registered. 
And, out of these registered victims, cash benefits for things sueh as educational purposes, 
emergency medical treatment and health problems were delivered to over 20,000 victims in 
line with the NaCSA benefit policy of presenting identification documentation given to them, 
in addition to meeting vulnerability eriteria. To break these benefits down: “13,000 were 
given micro-grants, 7,000 received edueation support, 235 women were given fistula 
gynaecological/fistula surgery, while 49 vietims were given emergency medical assistance. In 
all, 20,391 civilian war victims received some benefits from the Reparations progranune.”^^ ^^  
So far, NaCSA has continued to deliver reparations to the victims of the armed 
conflict and is expected to provide support, including interim cash assistance, micro grants
For a detailed overview of reparations for human rights violations, see Pablo De Greiff (ed.) 
(2006) The Handbook of Reparations (Oxford; New York: Oxford University Press) (many essays by 
different authors examining questions around the design and implementation of massive reparations 
programs for victims of human rights violations drawing input from both case and thematic studies on 
measures about material compensation in several countries around the world); De Feyter et al. (eds.) 
Out Of The Ashes Reparation For Victims Of Gross And Systematic Human Rights Violations 
(Antwerp: Intersentia) (offering legal and socio-political perspectives on the issue of reparation for 
victims of human rights violations). For a critical theory of reparative justice in terms of the scope of 
reparations and their contributions for transitional societies emerging from political violence, see 
Verdeja, Ernesto (2008) “Critical Theory of Reparative Justice,” Consteilations, 15(2); pp. 208-222.
NaCSA Annual Report, 2009, (Freetown: GoSL Publication), p. 11.
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and emergency medical services, to over 2,000 Sierra Leonean victims of armed conflict 
based on vulnerability and needs assessment between January and June 2011
However, apart from the establishment of NaCSA, the GoSL, with support from the 
UN Peace Building Fund (UNPBF) and UNIFEM, also set up, in 2008, a Sierra Leone 
Reparation Programme (SLRP) outfit, another key recommendation of the SLTRC, to assist, 
in particular, women victims of rape and other sexual violence during the conflict. In 
partnership with NaCSA, a German government-funded International Organisation for 
Migration (lOM) agency helped in the planning and implementation of the SLRP and, as at 
April 2011, “more than 250 victims have received fistula surgery or other emergency medical 
treatment.”^^ ^^
Again, in underlining its commitment to implementing important key 
recommendations of the SLTRC, the President of Sierra Leone, Dr Ernest Bai Koroma, in 
December 2009 launched the SLTRC-suggested Special Trust Fund for War Victims 
(STFWV), though belatedly,^^^  ^ and appointed Trustees to mobilise resources, from both 
local and international partners, to make contributions in support of STFWV in order to 
provide social services for the victims of the armed conflict. It is noteworthy that this victims’ 
trust fund was even launched with a special theme to underline its importance: “Be a proud 
and sympathetic contributor. Help create a bright and secure future for our war-affected 
population.”
3^24 Peace Building Fund: Support to the Implementation of the Sierra Leone Reparations 
Programme as part of the Recommendations of the Truth and Reconciliation Commission, 
Peacebuidling and Recovery Facility, Freetown, 07 December 2010.
See lOM: Support for the Sierra Leone Reparations Programme, (online) at:
http://www.iom.int/jahia/Jahia/support-for-the-sierra-leone-reparations-programme.
 ^ The SLTRC recommended the immediate establishment of this Special Fund for War Victims 
three months after handing over its Final Report in 2004. (See Final Report of the Truth and 
Reconciliation Commission (2004) Witness to Truth: Report of the Truth and Reconoiiiation 
Commission of Sierra Leone, Vol. 2, Ch. 4: “Reparations,” para. 225, p. 269).
Moriba, Saffa (2009) “Trust Fund Launched in Kenema for War victims,” Awoko, Dec-08. For 
more information on this Trust Fund, see also, Mohamad & Correa, Cristian (2009) Report and 
Proposals for the Implementation of Reparations in Sierra Leone (New York: ICTJ), p. 12.
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Also, in January 2011, the Sierra Leone Army paid out about 5.7bn Leones ($ 1.425m) 
to relatives of soldiers that died during the armed conflict and, in addition, it took a number 
of measures to curtail social problems linked to overcrowding in the army barracks.^^^  ^With 
these pay-outs and other reparative measures already undertaken as recommended by the 
SLTRC, the reparation programme and the delivery of benefits to war victims by GoSL are 
on-going. Hence, it is therefore undeniable that considerable progress has been made in the 
implementation of the SLTRC recommendations in relation to reparations since the end of 
the conflict in 2002.
8.4.2.2 Protection o f Human Rights
Human rights principles provide a set of performance standards against which to hold 
governments and other political and social actors accountable in the discharge of their 
d u t i e s . A s  a nation. Sierra Leone has been a stable democracy since the end of the armed 
conflict. Also, it has since made significant strides towards safeguarding the fundamental 
rights of all Sierra Leoneans.
For instance, in line with the Lomé Peace Agreement of 1999, and as further 
recommended by the SLTRC in its Final Report, the GoSL put in place certain institutional 
mechanisms to monitor the observance and enforcement of fundamental human rights and 
freedoms of Sierra Leoneans as enshrined in the Constitution of Sierra L e o n e . O n e  of
See “Sierra Leone: Payouts and Clearouts,” A fr. Res. Bull., 48(1), February 2011, pp. 18707- 
18708.
Finnis, Mitchell (2004) Natural Law and Natural Rights {Oxford: Clarendon Press), p. 198. On the 
same view, see also UN Office of the High Commissioner for Human Rights (2007) Good Governance 
Practices for the Protection of Human Rights (Geneva, Switzerland: Office of the High Commissioner 
for Human Rights (OHCHR), p. 1.
For example, the Constitution of Sierra Leone 1991, section 15, provides as follows: “Whereas 
every person in Sierra Leone is entitled to the fundamental human rights and freedom of the 
individual, that is to say has the rights, whatever his race, tribe, place of origin, political opinion, 
colour, creed, or sex, but subject to respect for the rights and freedom of others and for the public 
interest, to each and all of the following:
(a) life, liberty, security of person, the enjoyment of property, and the protection of the law;
(b) freedom of conscience, of expression and of assembly and association;
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these mechanisms was the Human Rights Commission of Sierra Leone (HRCSL), established 
in 2004, and whose objective is to monitor, promote and protect human rights in the 
country/^^^ Also, the GoSL has strengthened the work of the Office of the Ombudsman, 
otherwise known as the Public Complaints Commissioner (PCC), established in 1997 to serve 
as an independent complaint agency, allowing the Sierra Leonean public to go to it with any 
complaints about the infringement of their fundamental human rights due to some 
administrative action of government officials
To bring all these measures into perspective, the Political Terror Scale Ratings (PTSR), 
an agency which provides a 1-5 rating, whereby 1 means that citizens of a country are 
relatively safe and protected from the arbitrary use of power and 5 means that terror has 
expanded to the entire population, rated Sierra Leone at level 2. This means that in the case of 
Sierra Leone, “[tjhere is a limited amount of imprisonment for nonviolent political activity. 
However, few persons are affected, torture and beatings are exceptional. Political murder is 
rare.”^^ ^^  In a similar vein, the 2011 US Department of State’s reports on Sierra Leone stated 
that the government generally respected the human rights of its citizens in 2010, and that 
there were no reports that the government or its agents committed arbitrary or unlawful 
killings, and neither were there reports of politically motivated disappearances throughout
(c) respect for private and family life; and
(d) protection from deprivation of property without compensation;
the subsequent provision of this Chapter shall have effect for the purpose of affording protection to 
the aforesaid rights and freedoms subject to such limitations of that protection as are contained in 
those provisions, being limitations designed to ensure that the enjoyment of the said rights and 
freedoms by any individual does not prejudice the rights and freedoms of others, or the public 
interest.”
See, s. 7, “Functions of Commission,” Human Rights Commission of Sierra Leone Act, 2004 
See, s. 7, “Functions of Ombudsman,” The Ombudsman Act, 1997. See also. Republic of Sierra 
Leone: Strategic Plan for the Office of the Ombudsman Covering the period 2009-2013 (Freetown: 
The Office of the Ombudsman); African Human Security Initiative (2009) Sierra Leone: A Country 
Review of Crime and Criminal Justice (Tshwane (Pretoria), South Africa: Institute for Security 
Studies).
Political Terror Scale (PTS), 1976-2009, available at: 
http://politicalterrorscale.org/countries.php?region=Africa&country=Sierra Leone.
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that year/^^"  ^ It is worth pointing out that these US State’s Department conclusions about 
Sierra Leone are, in fact, consistent with those of the previous year/^^^
However, for most Sierra Leoneans, many of whom live in the countryside, the first 
point of contact with any post-conflict institutions established by the GoSL would probably 
be at the local government level, where their needs and concerned could be better addressed. 
As such, local governments are vital sites for the success or failure of any post-conflict 
institutions established to address the legacy of the past.^^^  ^ In this regard, the devolution of 
functions by the GoSL from the centre to local district councils at the end of the armed 
conflict, through the Local Government Act of 2004, played a significant part in the 
promotion of human rights in local districts and at the community level, thereby creating 
fully functioning local councils, minimising interference by the government at the centre and 
helping to stabilise the polity and prevent a return to the pre-war political economy that 
marginalised a large section of the country and pushed it into violence.
In fact, an assessment of the impact of this decentralisation initiative on the nation’s 
polity, by a World Bank Task Team Leader, Roberto Panzardi, showed that devolution of
United States Department of State, 2010 Country Reports on Human Rights Practices - Sierra 
Leone, 8 April 2011.
See United States Department of State: 2009 International Religious Freedom Report - Sierra 
Leone March 11, 2010.
For scholarly discussion on the importance of municipal and regional level governments emerging 
from peace agreements, see Stolle, Dietlind (2004) "Communities, Social Capital and Local 
Government: Generalized Trust in Regional Settings," in S. Prakesh & P. Selle (eds.) Investigating 
Social Capital: Comparative Perspectives on Civil Society, Participation and Governance (New Delhi: 
Sage), pp. 184-206; Putnam, Robert (1993) Making Democracy Work: Civic Traditions in Modern 
Itajy (Princeton, NJ: Princeton University Press).
See for example. Government of Sierra Leone (2010) National Decentralization Policy (Freetown: 
GoSL). The statutory instrument (Local Government (Assumption of Functions) Regulations, 2004 (SI 
No 13 of 2004), accompanying the 2004 Act provides for the detailed functions to be devolved and 
these include: primary and mid-secondary education, primary and secondary health facilities, feeder 
roads, agriculture, rural water, solid waste management, youth and sport activities, and some fire and 
social welfare functions. For an overview of this aspect of governance at the local level in Sierra 
Leone, see Yongmei, Zhou (2009) Decentralization, Democracy and Development: Sierra Leone 
(Washington, D.C.: World Bank).
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powers from the centre has had a significant positive impact on the political landscape in 
Sierra Leone/
From the above, it seems reasonable to suggest then, that since the end of armed conflict 
in Sierra Leone, the country has managed to put its heads together to identify the rights and 
freedoms regarded as the basic and fundamental entitlements of the Sierra Leonean populace 
in compliance with the SLTRC recommendation. And indeed, further evidence of this can be 
seen in the work of the HRCSL, which is a SLTRC-recommended body, and which has 
oversight in relation to this compliance. For example, the Human Rights Watch, in its 2011 
World Report notes that this body (i.e. the HRCSL) “carried out its mandate to investigate 
and report on human rights abuses and generally operated without government 
interference.”^^ ^^  This means that, in the area of human rights protection. Sierra Leone has 
made appreciable progress in its commitment to implementing the recommendations of the 
SLTRC.
8.4.2.3 Establishment o f the Rule of Law 
The rule of law means that “all persons and authorities within the state, whether public or 
private, should be bound by and entitled to the benefit of laws publicly made, taking effect 
(generally) in the future and publicly administered in the courts.” "^^ ^^ Expanding on this view. 
Judge Hisashi Owada, a judge of the International Court of Justice at The Hague, listed the 
key ingredients of the rule of law concept, including supremacy of the law; equality before
Panzardi, Roberto (2011) Implementation Status and Results Report, Report Number: ISR1703  
(Washington, D.C.; World Bank), pp. 1-2.
Human Rights Watch (2011) World Report: 2011 Events of 2010 (New York: Human Rights 
Watch), p. 164.
Bingham, Thomas (2010) The Rule of Law (London; New York: Allen Lane), p. 8. See also 
Franck, Thomas (2001) “Democracy, Legitimacy, and the Rule of Law: Linkages,” in Norman Dorsen 
& Prosser Gifford (eds.) Democracy and the Rule of Law (Washington, D.C.: CQ Press), p. 169 
(“[T]he rule of law implies that courts— applying legitimate law made by democratically elected 
legislators but themselves isolated from democratic will and political discourse— determine whether a 
proposed exercise of power is procedurally legitimate and accords substantially with fundamental 
rules of fairness agreed by the democratic process.”)
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the law; separation of powers between the executive, the legislative and judicial branches of 
government; the willingness of all the actors in a political system of a nation—citizens, 
political leaders, legislators, and judges—to submit to the nation’s agreed normative rules, 
guided and enforced by the courts without fear or favour/
It is remarkable that the SLTRC reflected the ideals of the concept of the rule of law, 
as enunciated above, in its Final Report, as it stated that: “The rule of law is the expectation 
of equality of treatment under objective and accessible rules. Discretionary governmental 
power should be subject to control by the courts. Courts should apply the same law to all 
regardless of their standing in society. In short, the rule of law says that nobody is above the
Given that reflection, and in an attempt at demonstrating its commitment to the ideals 
of the rule of law as something worth striving for in the interests of peace in the country, the 
GoSL established a Justice Sector Development Programme (JSDP),*'^ ®^  fiinded (and still 
being funded) by the UK Department for International Development (DfID), to enable access 
to affordable justice to both marginalised and vulnerable Sierra Leoneans, thereby providing 
them with the opportunity to address their grievances, and preventing future conflict from 
taking place.
Owada, Hisashi (2009) "The Rule of Law in a Globalising World," in Francis Neate (ed.) The Rule 
of Law: Perspectives from Around the Giobe (London: Butterworths), pp. 155-161. Also, Owada, in a 
separate article, further articulates the rule of law concept in the context of international system, 
especially in transitional or post-conflict stages of nation-building, (see Owada, Hisashi (2009) “Rule 
of Law in a Globalizing World - An Asian Perspective,” Wash. U. Giobai Stud. L. Rev., 8(2): pp. 187- 
206).
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconoiiiation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations” para. 129, 
p. 141.
JSDP comprises of both state institutions such as the Police, the Judiciary, The Magistracy and 
Prisons Systems, relevant Government Ministries and departments such as Ministry of Justice, 
Internal Affairs, Social Welfare, Gender and Children, Local Government, Law Officers, the Legal 
Profession, the Registrar General’s office and non-state justice systems and structures such as 
traditional and customary forms of policing and justice (see “Sierra Leone Justice Sector Development 
Programme Project: Memorandum,” British Councii, 4 April 2004).
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Of course, the SLTRC recommended the establishment of an independent, impartial 
and autonomous judiciary, which it regarded as the bulwark of the rule of law/'^ '^^In pursuit 
of this aim, the country’s judiciary carried out a number of reforms, ranging from human 
resource development to infrastructural improvements, with the support of the UNPBF and 
DfID. For example, new magistrate courts were established across the country to ensure 
access to justice, and also to decongest some of the magistrate courts in the capital, Freetown. 
And, in October 2010, an operational manual outlining the duty and functions of bailiffs was 
issued, and a manual on juvenile justice was developed.
And again, in December 2010, the Fast Track Commercial Court and the Judicial and 
Legal Training Institute were established to ensure that commercial disputes are handled by 
specialised courts and judicial education by judges and magistrates respectively. It is 
instructive that the latest annual report of DfID, that assessed the progress of GoSL on human 
resource development, praised the country for its relative adherence to the rule of law. DfID 
specifically acknowledged that “Sierra Leone has made significant progress since the end of 
an 11 year war in 2002.” "^^®^
In complying with the ideals of the rule of law, the GoSL also took various steps to 
improve legal protection for its citizens in terms of undertaking the reform of marriage and 
family relations in order to eliminate all discriminatory provisions in customary law and the 
Mohammedan Marriage Act so that women and men could enjoy the same legal rights and 
obligations. For example. Section 9(2) of the Mohammedan Marriage Act (Cap 96) placed a 
bar on women from administering estates of the intestate, granting instead, such powers to a 
male child and the eldest male relative of the intestate, or the official administrator.
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations” para. 131, 
p. 141.
1405 QpiQ (2010) Department for International Development DFID in 2009-10  (London: The Stationary 
Office), p. 38.
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In addressing this imbalance in justice output, during 2007 for example, four important 
bills were passed by the Sierra Leonean parliament, aimed at ensuring greater legal protection 
for women and children. The Child Rights Bill, passed in June, prohibits early marriage, 
military conscription of children, and child trafficking. The three other bills -  the Registration 
of Customary Marriages and Divorce Act, the Domestic Violence Act, and the Devolution of 
Estates Act -  provide for the registration of customary marriages and divorces, thereby 
setting the minimum age for customary marriage at 18, requiring that such marriages have the 
consent of both parties, create a legal framework criminalising domestic violence thereby 
providing protection for the victims of domestic violence, and provide for surviving spouses, 
children, parents, relatives and other dependants of testate and intestate persons 
respectively.
Equal access to the court is a key component of the rule of law. And, giving a thought 
to the issues of litigation and legal advice, E. J. Cohn argues that legal aid to the poor is a 
problem of major importance in any community. According to Cohn, “[wjhere there is no 
legal protection, there is in effect no law. Insofar as citizens are precluded from access to the 
Courts, the rules of the law which they would like to invoke are for them as good as non- 
existent.” "^^®^ This means that to make justice open to all, legal protection must be provided, 
in terms of making available professional help, for those who are handicapped by poverty. In 
fact, the SLTRC echoed this view in its Final Report by making a recommendation for the 
establishment of a legal aid system. With compelling clarity it states inter alia, that: “If the 
majority of Sierra Leoneans have no real access to the courts, then the rights enshrined by the
See, Registration of Customary Marriages and Divorce Act 2007, Domestic Violence Act 2007 
and Devolution of Estates Act 2007.
Cohn, E.J. (1943) “Legal Aid for the Poor: A Study in Comparative Law and Legal Reform,” L. Q. 
Rev., 59(3): p. 251.
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Constitution are meaningless. Legal representation is one of the most important means of 
enforcing rights.” "^^®^
As a testament to its efforts in providing legal protection to the poor Sierra Leoneans 
who could not afford to hire a lawyer, as recommended by the SLTRC, the GoSL, with the 
support of the JSDP, established a Pilot National Legal Aid Scheme (PNLA) to provide easy 
access to courts for indigent Sierra Leoneans arrested or detained within police stations and 
prisons, who could not afford to pay for the services of a legal practitioner. And so far, over 
1,800 individuals, who could otherwise have been deprived of legal protection, have 
benefited fi-om the work of PNLA.^ "^ ®^  At the time of writing (April 2011) a Legal Aid Bill 
has also been introduced in the Sierra Leonean Parliament in furtherance of the 
recommendation of the SLTRC in that regard. It is instructive that the UNDP has also taken a 
substantive role in providing rule of law assistance to magistrates and court staff with the aim 
of improving the operational capacity of the judiciary in the country.^ "^ ^^  This means that 
Sierra Leone remains one of the UNDP’s priority areas when it comes to providing 
institutional support for the broad justice sector.
It is no exaggeration to describe that all this is, in effect, a milestone in the 
implementation of SLTRC recommendations by GoSL. This description may be appreciated 
if it is also acknowledged that the GoSL is, in fact, currently enjoying the support of the 
United Nations Integrated Peacebuilding Mission in Sierra Leone (UNIPSIL), which was 
established in 2008 by Security Council Resolution (1829) to monitor and promote, amongst
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations” para. 164, 
p. 146.
See Kamara, Albert (2011) “PNLA Outlines ‘Success’,” Awareness Times (Sierra Leone), 
February, 24.
See UN Development Programme (UNDP) (2009) Giobai Programme on Strengthening the Ruie 
of Law in Confiict and Post-Confiict Situations (New York: Human Development Report Office), pp. 
39-41
For further details, see UN Development Programme (UNDP): A Giobai UNDP Programme for 
Justice and Security, 2008-201! (New York: Human Development Report Office)
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others things, the rule of law in the country/"^^  ^UNIPSIL has been of great value to GoSL, 
not only in its on-going pursuit of an expeditious and affordable resolution of grievances in 
compliance with the rule of law, but also in its political and peacebuilding efforts. This value 
is underscored by the fact that, on 29 September 2010, the mandate of UNIPSIL was 
extended to 15 September 2011 “with a view to providing continued peacebuilding assistance 
to the Government of Sierra Leone, including preparations for the elections in 2012.” "^^^^ So 
again, all this is, indeed, an advance for the rule of law in post-conflict Sierra Leone.
Of course, as Lord Bingham has remarked, “we live in a sub-utopian world in which 
differences do arise, and it would be false to suppose that they only arise when there is 
dishonesty, sharp practice, malice, greed or obstinacy on one side or the other.” '^^ '^^  While it is 
recognised that the rule of law principle can be used as an instrument of oppression, as well 
as of ffeedom,^^^  ^ in terms of making a concerted effort to prevent the arbitrary exercise of 
power in the resolution of any future conflict arising, it is obvious, as the above has shown, 
that Sierra Leone has taken some remarkable steps, in line with SLTRC recommendations, to 
diffuse conflict and counteract any tendency of its new and currently stabilised political order 
to return to the violent past.
8.4.2.4 Reform of the Security Services 
Reform of the security services is another important recommendation of the SLTRC. During 
the armed conflict, the Sierra Leonean army overreached its authority by attacking 
indiscriminately both the rebels and vulnerable civilians. This deviance, captured by the
See UN Security Council, Security Council resoiution 1829 (2008) [on the establishment of the 
United Nations Peacebuilding Office in Sierra Leone (UNIPSIL)], 4 August 2008, S/RES/1829 (2008).
UN Security Council, Resolution 1941 (2010) /  adopted by the Security Councii at its 6392nd 
meeting, on 29 September 2010, 29 September 2010, S/RES/1941 (2010), p. 1.
Bingham, Thomas (2010) The Ruie of Law (London; New York; Allen Lane), p. 85.
South African represents a potent example where law played a pivotal role in the promotion of 
political repression during apartheid era. For a detailed discussion of the ambivalent nature of law in 
relation to apartheid system, see Abel, Richard (1995) Politics By Other Means: Law In The Struggle 
Against Apartheid 1980-1994 (New York: Routledge).
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neologism “sobel,” "^^ ^^ elicited a special feeling of betrayal on the part of the civilian 
population, as noted by the SLTRC in its Final Report:
There are good grounds on which to conclude that the Sierra Leone Army engaged in [a] vindictive 
targeting of purported ‘rebels’ and ‘collaborators’ in the first two phases of the conflict, and that 
numerous violations of human rights also stemmed from their ragged and undisciplined deployment... 
Many soldiers also saw the war as an opportunity for personal profit and engaged in reprehensible 
conduet.” '^^ ’^
Cognisant of the need for the country to overhaul its security institutions, in order to develop 
an awareness of the importance of the security services personnel acting in accordance with 
the rule of law and human rights standards that are characteristics of well-established 
democratic countries, "^^ ^^  the SLTRC recommended an adoption of new principles in the 
national security system that would reflect the will of Sierra Leoneans to live in peace and 
h a r m o n y . T o  advance this aim, the GoSL undertook a disarmament and demobilisation 
process involving the collection of weapons from ex-combatants, and the disbandment of 
various armed groups that had tom the country apart during the armed conflict, re-absorbing 
them back into civilian life. This plan played a cmcial role in helping to create an enabling
The term “sobel” is an amalgamation of the two words (so)ldier and re(bel), and is indicative of the 
behaviour of Sierra Leonean soldiers as rebels, and vice versa during the armed confiict. (Abdullah, 
Ibrahim (1998) “Bush Path to Destruction: The Origin and Character of the Revolutionary United 
Front/Sierra Leone,” J. Mod. African Stud., 36(2): p. 230 fn. 84)).
Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 3A, Ch. 3, “The Military and Political 
History of the Confiict,” para. 485, p. 196.
For further discussion of this point of view, i.e. on a general note, see Errol P. Mendes et ai (eds.) 
(1999) Democratic Policing and Accountability: Global Perspectives (Aldershot: Ashgate) (the book 
discusses issues and challenges that the accountability of police conduct, in compliance with the rule 
of law and respect for human rights, poses for both older liberal democracies such as the United 
States, Canada and Australia, and the emerging ones such as Brazil; it brings in an array of diverse 
perspectives from some leading academics and practitioners).
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciiiation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations,” para. 
199, p. 151.
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environment conducive for sustaining peace and development in the period immediately after 
the end of the armed conflict/'^^®
So far, the UK-led International Military Advisory and Training Team (IMATT) has 
been assisting the new Republic of Sierra Leone Armed Forces (RSLAF) with training and 
mentoring, in order to ensure the RSLAF conduct themselves professionally and respect the 
Sierra Leonean Constitution at all times, and thereby become fit to serve their country. This 
assistance is of immense and enduring importance to the efforts of the government in 
reforming the country’s security services. On this note, it seems not too farfetched to suggest, 
that a milestone has been achieved by the country on the reform front.
And, by way of an example of this achievement, the majority of Sierra-Leonean 
respondents surveyed, by BBC et al, (as referred earlier), to gauge their awareness and 
attitudes towards security sector reform, acknowledged that there had been positive changes 
to the police and the army since the end of the conflict in Sierra Leone. In this survey, 
conducted across nine districts, respondents were asked to name specific changes they had 
noticed, with the police in particular, since the end of the conflict. The responses mentioned 
were as follows: “Family Support Unit added (53%); Police behave better (51%); Better 
uniform and appearance (50%); Training from British Government (48%); Community 
policing begun (32%); Police participate in development activities (21%); Partnership boards 
established (15%).”“ ’^
Alice Hills, an expert in security governance in fragile states, recently explored the 
current stability and normalcy in Sierra Leone with reference to the Sierra Leone Police
Albrecht, Peter & Jackson, Paul (2009) “Security System Transformation in Sierra Leone, 1997- 
2007,” The Global Facilitation Network for Security Sector Reform (GFN-SSR), University of 
Birmingham, UK; Betancourt, Theresa et al (2005) Psychosocial Adjustment and Social Reintegration 
of Child Ex-Soldiers in Sierra Leone (Washington, D.C.: USAID); Humphreys, Macartan & Weinstein, 
Jeremy (2004) What the Fighters Say A Survey of Ex-Combatants in Sierra (New York: PRIDE).
BBC World Service Trust (2008) Peace, Justice and Reconciiiation in Sierra Leone: A Survey of 
Knowledge and Attitudes Towards Transitional Institutions in Post-Confiict Sierra Leone (BBC World 
Service Trust, ICTJ, & SCG), p. 46.
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(SLP). And, while commenting specifically on the Operational Support Group (CSG), a unit 
of the SLP that replaced its erstwhile paramilitary wing, the Special Security Division (SSD), 
Hills concluded that: “The OSG ... showed its ability to deal with disturbances ranging from 
school riots to public demonstrations, while the introduction of local-needs policing helped to 
minimise petty crime, cutting the number of no-go localities. Police replaced ex-fighters at 
checkpoints, and traffic officers booked drivers for failing to produce their driving 
licences.” "^^^^ This, thus, indicates that the rehabilitation and reform undertaken by the SLP, 
as recommended by the SLTRC, has had a positive impact on the country in terms of the 
SLP’s response to disorder and armed crime in Sierra Leone since its emergence from a 
wartime environment into a stable democratic one.
And, with regard to the army. Sierra Leone's Defence Minister, Major (Rtd) Alfred 
Palo Conteh was even upbeat, early in 2011, about the reforms that had taken place within the 
nation’s armed forces since the end of the armed conflict. Commenting on this progress. 
Major (Rtd) Conteh, who himself is a UK-trained lawyer and former military officer, 
highlighted the country’s ability to deploy members of its armed forces to Darfur in early 
2010 as part of the United Nations Mission in Darfur (UNAMID), stating that: “Just ten 
years back we were an almost failed state and now we are stable enough to help others - that 
is a real achievement.”*"^^^ Conteh’s comment seems enough evidence to sum up that Sierra 
Leonean security sector personnel have made progress in terms of restoring the faith and 
confidence of the people of Sierra Leone in the country’s armed forces, infusing a 
professional model of operation with civilian oversight, and while also upholding law and 
order in the discharge of their duties.
Hills Alice (2011) "‘War don don’: Stability, Normalcy and Sierra Leone,” Conflict, Security Dev., 
11(1): p. 19.
Alfred Palo Conteh quoted in Clapson, Joe (2011) “Sierra Leonean Army comes of Age under 
British Direction,” Soldier [magazine of the British Army], April 6. For the mandate and mission of 
UNAMID, see UN Security Council, Security Council resolution 1769 (2007) [on establishment of 
AU/UN Hybrid Operation in Darfur (UNAMID)], 31 July 2007, S/RES/1769 (2007).
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8.4.2.5 Promotion of Good Governance 
Good governance entails an “effective ‘user-friendly’ rule.... beneficial to those living under 
the state’s jurisdiction.” '^^ '^^  This implies that, the government itself is, in the words of one 
authority, “characterized by its ability to make decisions and its capacity to enforce them.” '^^ ^^  
So, in the promotion of good governance therefore, the exercise of authority by a government 
must be done through political, social, economic and institutional processes that are 
transparent and accountable, and which also encourage public participation.
In the context of the Sierra Leonean situation, which is the focus of attention here, it is 
truism that poor governance was the underlying cause of the disenfranchisement of the Sierra 
Leonean people, which in turn sowed the seeds of the decade-long armed conflict that 
occurred t h e r e .Ag a i ns t  this backdrop of bad governance, in its Final Report, the SLTRC 
highlighted the importance of good governance to a peaceful, stable and prosperous nation 
and made recommendation, especially in relation to certain issues such as how public 
officials were elected, the delivery of public services, the competence of civil servants, and 
the independence of the civil service from political pressure.
Cognisant of its recommendation, the GoSL took a series of actions to protect the 
right of Sierra Leoneans to participate meaningfully in the political process by ensuring that 
they have a say in free, periodic, secret, and multiparty elections. For example, the 2007 
general elections were landmark elections that could rightly be viewed as a referendum on the 
performance of the GoSL in the promotion of good governance. In these elections, the main
Haynes, Jeffrey (1996) Third World Politics: A Concise Introduction (Cambridge, Mass.: 
Blackwell), p. 129.
Stoker, Gerry (1998) “Governance as Theory: Five Propositions,” Int’l. Soc. Sci. J., Vol. 155, p.
17.
See Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of 
the Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations,” para. 
207, p. 152.
Ibid,, paras. 211-262, pp. 153-159.
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opposition party, APC, as opposed to the then ruling party, SLPP, won both the parliamentary 
and presidential elections. Also, the current president of Sierra Leone, Ernest Bai Koroma, 
who was in opposition then, and who was connected with the Temne and other northern 
groups, secured 54.6 % of the votes in a run off after initially failing to secure the 55% 
threshold in the first round. Mr Koroma’s APC also won 53 out of the 112 seats thereby 
giving the party a comfortable majority in the national a s s e m b l y . T h e  peaceful manner in 
which the polls were conducted showed the level of political tolerance demonstrated by the 
two main parties given the country’s troubled history. The subsequent local elections in July 
2008 were also considered free and fair.^ '^ ^^
In underlining its commitment to good governance, GoSL has also established a 
Constitutional Review Commission to review the Constitution of 1991—a key 
recommendation of the SLTRC—to bring it up to date with the economic, social and political 
developments that have taken place nationally and internationally since 1991 when it was 
written. A referendum on this constitutional review will take place before the 2012 general 
elections. From a practical point of view, in a 2009 opinion poll survey, conducted by a 
Sierra Leone-based non-governmental organisation. Campaign for Good Governance (CGG), 
that assessed the attitudes of people towards the government’s performance in a wide range 
of areas, high proportion of the respondents believed that the country had performed 
creditably well in the area of governance.
For instance, when asked whether the government was accountable, of the eight 
hundred and fifty Sierra Leonean citizens surveyed across eleven districts of the country.
National Electoral Commission, http://www.nec-sierraleone.org/Results.htm. 
Ren 
House).
o, William (2010) "Country Report: Sierra Leone," Freedom House, (Washington: Freedom
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“54.6% said yes, 13.1% stated no, and 32.3% were unsure of what to say. In the focus groups, 
while 51.5% mentioned yes, 16.7% said no, and 31.1% were unsure of their responses.” "^^^^
Going beyond the formal institutional indicators of good governance, the emergence 
of standards of good governance is also evidenced by a number of global and regional treaties 
signed by the country, under which any human rights violations may now be brought to the 
world’s attention. For example, the country has already ratified the Rome Statute of the ICC 
-  on 15 September 2000; signed the Optional Protocol to CAT (OP-CAT), 26 Sep 2003; 
signed the Convention on the Rights of Persons with Disabilities (CRPD), 30 Mar 2007, 
ratified 4 October 2010; signed the Optional Protocol to CRPD, 30 March 2007; signed the 
International Convention for the Protection of All Persons from Enforced Disappearance 
(CED), 6 February 2007; signed the Convention for the Suppression of the Traffic in Persons 
and of the Exploitation of the Prostitution of Others (CSTPEPS), 23 September 2003.
In this respect, it is important to also point out that the Sierra Leone Ministry of 
Foreign Affairs has within the ministry, a dedicated Human Rights Secretariat where all the 
country’s obligations to international treaty organisations are co-ordinated. In addition, the 
GoSL has also established an Inter-ministerial Council whose duty is to provide oversight in 
relation to the government’s interaction with international human rights mechanisms.^"^^  ^ All 
this goes to show that GoSL has made considerable progress in both the political, legislative, 
and administrative areas, and accordingly, it seems justified to regard such progress as 
evidence of good governance, as recommended by the SLTRC.
8.4.2.6 Fighting Corruption
Campaign for Good Governance (CGG) (2009) Opinion Poli Report on Governance in Sierra 
Leone, (Freetown, Sierra Leone), p. 13.
UN Human Rights Council, Compiiation: [Universal Periodic Review]: Sierra Leone/ prepared by 
the Office of the High Commissioner for Human Rights in accordance with paragraph 15 (b) of the 
annex to Human Rights Council resolution 5/1, 21 February 2011, A/HRCA/VG.6/11/SLE/2, para. 45.
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Although the perception of corruption has shifted over time from the “public office” view/"^^  ^
“economic p e r s p e c t i v e , t o  “agency t h e o r y , t h e  word itself is universally condemned 
as an abuse of public office for private gain/'^^^
And, as noted earlier (see section 7.2), corruption was, indeed, part of the pivotal 
factors that brought about the dire conditions which made armed conflict inevitable in Sierra 
Leone. In this regard, the SLTRC carefully acknowledged this and, as a result, made some 
recommendations on how to combat corruption, including the disclosure of assets by both 
public and private officials; having independent corruption prosecutions by an anti-corruption 
agency; the disclosure of as much relevant information as possible by the government on its 
activities and expenditure; and, the participation of civil society, business leaders and other 
stakeholders in monitoring and reporting on cases of misconduct and corruption in the public 
sector.
In implementing these recommendations, the GoSL made concerted efforts to fight 
corruption head-on, by improving access to justice and key economic rights. The GoSL also 
strengthened the Anti-Corruption Commission Act 2000 with prosecutorial powers by 
passing the Anti-Corruption Act of 2008. Of course, this 2008 Act made the country’s anti­
corruption agency totally independent of government in the sense that the prosecution of 
corruption no longer depended on the Ministry of Justice to initiate proceedings as it used to
See e.g. Nye, Joseph (1967) "Corruption and Political Development: A Cost-Benefit Analysis," 
Amer. Polit. Sel. Rev 61 (2): pp. 417-427.
See e.g., Rose-Ackerman, Susan (1978) Corruption: A Study in Poiiticai Economy (New York; 
London: Academic Press).
Edward, Banfield (1975) "Corruption as a Feature of Governmental Organization," J. L. 
Economics, 8(3): pp. 587-605.
Fora comprehensive analysis of the conceptualisation of corruption, see, Williams, Robert (1999) 
"New Concepts for Old?” Third World Q., 20(3): pp. 503-513; Klitgaard, Robert (1991) Controiiing 
Corruption (Berkeley: University of California Press); Mauro, Paolo (1995) "Corruption and Growth," 
Q. J. Economics, 110(3): pp. 681-712; Shleifer, Andrei & Vishny, Robert (1993) "Corruption," Q. J. 
Economics, 108(3): pp.599-617; Carr, Indira (2007) "Corruption in Africa: Is the African Union 
Convention on Combating Corruption the answer?" J. Buss. L , pp. 111-136.
143G Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations,” paras. 271- 
299, pp. 161-165.
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be under the 2000 Act. Also, this measure played an effective role in enabling the prosecution 
of several high-profile cases.
For instance, during 2009, a former ombudsman, Francis Gabbidon, was convicted on 
164 charges of corruption; Paul Joe Lappia, a retired Deputy Director of Education, and his 
accomplice at the Ministry of Education were prosecuted for misappropriation of public 
funds; accounts of two top public officials were ordered frozen following their conviction for 
corruption; a Minister for Health was also indicted for corruption and removed from office 
following conviction; and a magistrate too was indicted and an investigation into the affairs 
of a high court judge was opened.^ "^ ^^
Of course, in terms of the standard of living. Sierra Leone is rated amongst the 
world’s poorest countries. For instance, according to the United Nations Development 
Program’s 2007-2008 Human Development Report, the country was next to last among the 
nations on its Human Development Index (HDI)^ "^ ^^  with a particularly high youth un­
employment rate. Also, this HDI, which provides a composite measure of three basic 
dimensions of human development, namely, health, education and income, ranked Sierra 
Leone last of 177 countries based on life expectancy, adult literacy, combined gross 
enrolment ratio for primary, secondary and tertiary education and gross domestic product per 
capita. This means that the level of poverty in the county is very high.
However, the country seems to have made progress towards reducing the proportion 
of people below poverty line. For example, in 2009, the country slightly improved on its 
rating, and was placed in 128^ position in the Human Poverty Index (HPI), which combines
generally Human Rights Council: Annual Report of the United Nations High Commissioner for 
Human Rights, [Sierra Leone] UN G.A. A/HRC/13/28, 12 February 2010, para 30; Senesie, Abdulai 
(2010) "Special Court News," SLCMP News Briefs, 03 April available at: http://www.carl- 
sl.org/home/news-and-notices/113-slcmp-news-briefs.
143G The Human Development Index (HDI) measures the average achievements in a country in three 
basic dimensions of human development: a long and healthy life, access to knowledge and a decent 
standard of living.
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different aspects of non-monetary deprivations, and 180^ out of 182 countries in the 
In 2010, Sierra Leone was ranked 158* out of 169 countries with comparable data in the 
HDI, though above Mali, Liberia, Chad, Guinea-Bissau and Niger, but below Ghana, Benin, 
Togo and Senegal, in the same sub-Saharan region. In addition, the Multidimensional Poverty 
Index (MPI), which replaces the HPI and identifies multiple deprivations in the same 
households in education, health and standard of living, ranked the country 95* out of 103 
countries accessed for 2010 data.^ '^ '^ ® Here, the country was above Guinean, Burkina Faso, 
Mali and Niger, but fell below Chad, Benin, Senegal and Liberia in the same region.
On the whole. Sierra Leone is making progress on the economic front with an annual 
increase in the HDI ranking, and this increase, over 2000-2010, is about 1.1 per cent. 
Although this is a modest figure, according to the UNDP, “With such an increase Sierra 
Leone is ranked 53 in terms of HDI improvement based on deviation from fit, which 
measures progress in comparison to the average progress of countries with a similar initial 
HDI level.”^^ ^^
Similarly, on the economic front, the investment climate, in terms of investment 
opportunities, job creation and private sector growth, has shown an appreciable improvement 
in Sierra Leone. For example, in the Rebuilding Business and Investment in Post-Conflict 
Sierra Leone Report published recently by the Investment Climate team of the World Bank 
Group and its donor partners. Sierra Leone achieved, amongst others: a doubling of the 
number of business registered, both local and international, from 369 in 2004 to 861 in 2009; 
a 40% increase in the number of taxpayers, from 4,650 in 2008 to 6,593 in early 2010; about
1439 UN Development Programme (UNDP): Human Development Report 2009, Overcoming Barriers: 
Human Mobility and Development (New York: Human Development Report Office).
144° UN Development Programme (UNDP): Human Development Report 2010, The Real Wealth of 
Nations: Pathways to Human Development (New York: Human Development Report Office).
144^  Sabina, Alkire & Santos, Maria (2010) Multidimensional Poverty index: 2010 Data (Oxford: Oxford 
Poverty and Human Development Initiative).
1442 UN Development Programme (UNDP): Sierra Leone: Explaining HDI Value and Rank Changes in 
Human Development Report 2010 (New York: Human Development Report Office), p. 3.
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$lm in private sector savings, mostly from reducing or eliminating different fees; $12.5m in 
new investments; 25,000 new jobs; the creation of the Sierra Leone Business Forum to 
support changes to laws to help make it easier for businesses to register and pay taxes; and 
the development of a tourism strategy to capitalize on its natural beauty.^ '^ '^  ^ It is instructive 
that even Lonely Planet, a global travel guide agency, ranked Sierra Leone one of the top 10 
places to visit in 2009/*^
8Â.2.7 Challenges
From the foregoing, it is obvious that Sierra Leone has made appreciable progress on several 
fronts recommended by the SLTRC. However, academic candour demands an admission that 
not all SLTRC recommendations have been fully implemented by GoSL. And this means 
recognising of a number of unmet expectations.
For example, the SLTRC recommended the removal of the death penalty based on 
respect for human life,^ '^ '^  ^but this has not been implemented as at April 2011. However, it is 
commendable of the GoSL that the de facto moratorium on the death penalty, put in place 
almost ten years after the SLTRC ceased its operation, is still being respected as no one has 
been a subject of what may be called ‘judicial murder.’ Also, the SLTRC recommended the 
separation of the offices of Attorney General and that of the Minister of Justice to allow for 
independence of the prosecuting a u t h o r i t y , b u t  this has not been implemented by the 
GoSL either. The SLTRC recommended the appointment of reasonably qualified judicial
1443 Investment Climate Advisory Services (2011) Rebuilding Business and investment in Post- 
Confiict Sierra Leone: The Sierra Leone investment Climate Program (Washington, D.C.: World Bank 
Group).
144"^  Lonely Planet (2009) Lonely Planet's Best in Travel 2009 4‘° ed. (Oakland, CA Lonely Planet 
Publications).
1443 Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations,” para. 54, p. 
126.
144® Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations,” para. 154, 
p. 144.
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officers, ineluding judges, magistrates and prosecutors to make a formal system of justice 
accessible to the people of Sierra L e o n e , y e t ,  as at April 2011, 14 judges, 15 magistrates 
and 7 public prosecutors, and an estimated 100 practicing lawyers are the judicial officers for 
the entire country of over 5 million people.
Of course, there are a few other recommendations in the Final Report of the SLTRC 
which are yet to be implemented, for instance, the setting up of a Follow-up Committee to 
monitor the implementation of the recommendations and facilitate their implementation, 
but these are not considered as crucial as those that have been highlighted above. Leaving 
aside the argument about the crucial importance of neglected recommendations, it cannot be 
denied that so much more is needed to be done to ensure the full implementation of SLTRC 
recommendations. Whatever may be considered as the reason for the lack of their 
implementation, perhaps due to a lack of political will on the part of GoSL or serious funding 
gaps, it seems the broad picture is reasonably clear. That is. Sierra Leone, which has emerged 
from the inglorious armed conflict is, from the foregoing analysis, a country where the rule of 
law, and the promotion and protection of human rights, howsoever imperfectly and 
incompletely, now hold sway.
8.5 Conclusion
This chapter studied the effects and effectiveness of SLTRC on democratic governance by 
triangulation methodology. Triangulation was used to strengthen understanding of the 
SLTRC in particular, and guide decision-making about the future utility of truth 
commissions, in general. Three aspects of the SLTRC, namely, (1) the process; (2) the
144^  Ibid., para. 160, p. 145.
144® See UN Human Rights Council, Summary: [Universal Periodic Review]: Sierra Leone/ prepared 
by the Office of the High Commissioner for Human Rights in accordance with paragraph 15 (b) of the 
annex to Human Rights Council resolution 5/1, 21 February 2011, AHRC/WG.6/11/SLE/2, para. 30. 
1449 Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report of the 
Truth and Reconciliation Commission of Sierra Leone, Vol. 2, Ch. 3, “Recommendations,” para. 548, 
p. 205.
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product; and, (3) the impact were pivotal in this study. Against the baekdrop of these three 
aspects, five research questions were formulated and expanded, both as triangulation 
questions and as working hypotheses, to test statistically the impact of SLTRC on democratic 
governance based on the existing datasets collected across different data sources.
However, the thesis’s analysis of the existing datasets, whose findings were, in certain 
places, arrayed in tables, graphs and charts for comparison, interpretation and judgement, 
gave a positive indication that the SLTRC delivered on its intended goals of addressing past 
crimes, serving as a platform for both individual and national réconciliation and facilitating 
institutional reforms. The way the SLTRC made significant progress in fulfilling its 
mandated mission, was evident in the arrays of opinions given by a majority of Sierra 
Leonean respondents surveyed in the existing datasets collected by different methods, by 
different organisations and individuals, and in different parts of Sierra Leone. This noticeable 
accomplishment of the SLTRC is the harbinger of a future use of a truth commission like it, 
since the SLTRC has been confirmed to have helped rather than hindered the establishment 
of the truth about the past; facilitated rather than hindered the process of reconciling the 
Sierra Leonean people; offered reparations; and, satisfied the demands of justice.
With these positive contributions by the SLTRC, Sierra Leone, the sponsoring nation, 
has continued to enjoy a positive ranking in its rating, as a promising democracy where basic 
human rights and freedom of expression are widely respected, following on from the end of 
the armed conflict there over ten years ago. For instance, the Freedom in the World 2009 
survey, conducted by a non-governmental international organisation. Freedom House/
143° Freedom House is a US-based International Organisation that yearly evaluates the degree of 
respect for the rights and liberties enjoyed by people in aimost all the countries around the world since 
the 1950s. Every year, it assigns a numerical rating— on a scale of 1 to 7— for political rights and an 
analogous rating for civil liberties; a rating of 1 indicates the highest degree of freedom and 7 the 
lowest level of freedom. Each country report begins with a section containing the foiiowing 
information: population, capital, political rights (numerical rating), civil liberties (numerical rating), 
status (Free, Partly Free, or Not Free), and a ten-year ratings timeline. (See Freedom in the World: 
Methodology, available at:
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rated the degree of Sierra Leone’s political rights and civil liberties at 3 points eaeh on its 
seale (scores were based on a scale of 0 to 7, with 0 representing the weakest and 7 
representing the strongest performance). However, in the 2010 survey by the same 
organisation, however, the country’s rating rose to 4.90; 4.30; 3.96, and 3.29 respectively for 
accountability and public voice; civil liberties; the rule of law; and, anti-eorruption and.^ '^ ^^
While challenges still lurk around the comer for Sierra Leone as a country in the 
aftermath of its violent past, especially in the implementation of the remaining SLTRC 
recommendations (see S.4.2.7), it seems accurate to say, at this stage, that some of the 
achievements of the SLTRC themselves did not happen by accident. For instance, throughout 
the triangulation analysis, it was seen that the SLTRC evidently had a transforming effect on 
many aspects of peoples’ lives in Sierra Leone. In fact, this conclusion ties in with the 
findings of Allan Little, a BBC Correspondent who reported in Sierra Leone during the 
armed conflict but later returned to the country in 2010, travelling around it to look at how 
the Sierra Leoneans had moved on since the end of the conflict. In a 30-minute documentary 
broadcast. Little stated that: “There is peace in Sierra Leone today where only 10 years ago 
there was mayhem - a war fought by child soldiers that made a fetish out of bmtality and 
turned cmelty into bizarre, dark, mystieised ritual.” '^^ ^^
Mr Little’s comment, made more than six years after the end of SLTRC operations in 
2004, thus testifies to the point that Sierra Leone’s democratic transition has benefitted from 
the work of the SLTRC, creating a political culture that values debate and is tolerant of 
diverse opinions and backgrounds. Indeed, Sierra Leone’s record of sustaining a relatively 
democratic government today after the end of the armed conflict is a remarkable
http://www.freedomhouse.org/template.cfm?page=351&ana_page=354&year=2009. Accessed
20/05/2010.
1431 Reno, William (2010) "Country Report: Sierra Leone," Freedom House, (Washington: Freedom 
House).
143^  Little, Allan (2010) “Returning to Sierra Leone,” BBC News Channel, June 18, last broadcast was 
on 13 August 2010.
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achievement, and it is a tribute to the SLTRC’s work, given the serious nature of human 
rights violations that oceurred in the country during the conflict, and also, the nearly complete 
collapse of state institutions at the time.
Of course, the impact of the SCSL relative to the SLTRC, as touched upon during the 
analysis (see section 8.3), suggests it can lay claim to a bit of the positive legacy too. This has 
also been expressed in many other studies which have been conducted elsewhere to highlight 
the SCSL’s positive contributions to Sierra Leone’s internal po l i t y . Wh i l e  it is not part of 
the remit of this thesis to determine the actual extent of SCSL contributions compared to 
those of the SLTRC, it remains the ease that, the SLTRC’s experience, its activities, findings 
and recommendations had a greater impact on accountability, reconciliation and the 
promotion and protection of human rights, including governance development programmes, 
in Sierra Leone. In the next chapter, which concludes the end of this thesis as whole, attention 
will still focus on the SLTRC.
1433 For an overview of the legacy of SCSL, see for example, Perrlello, Tom & Wierda, Marieke (2006) 
The Special Court for Sierra Leone under Scrutiny (New York: International Center for Transitional 
Justice), pp. 39-40; Human Rights Watch (2005) “Justice in Motion: The Trial Phase of the Special 
Court for Sierra Leone,” A Human Rights Watch Report,M, No. 14(A), pp. 33-39; Human Rights 
Watch (2004) “Bringing Justice: the Special Court for Sierra Leone Accomplishments, Shortcomings, 
and Needed Support,” A Human Rights Watch Report, Vol.16, No. 8(A), pp. 36-38. See also. Seventh 
Annual Report of the President of the Special Court for Sierra Leone, June 2009 - May 2010, pp. 47- 
51. For scholarly analysis of the jurisprudence of SCSL and also the contribution it has made in the 
growth of international law, see Sivakumaran, Sandesh (2010) “War Crimes before the Special Court 
for Sierra Leone: Child Soldiers, Hostages, Peacekeepers and Collective Punishments,” J. Int'l Crim. 
Just.8{4): pp. 1009-1030.
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Chapter 9
General Conclusion
This thesis has studied the impaet and effectiveness of the SLTRC on demoeratic govemanee 
in Sierra Leone sinee the end of its operation in 2004 by data-analysis triangulation involving 
the eolleetion, examination, eomparison and interpretation of existing datasets across data 
sources. The eriteria of this analysis were principally; (a) commitment to human rights and 
the rule of law, (b) the promotion of good govemanee, (e) reconeiliation and national unity, 
(d) institutional reforms, (e) fighting eormption, (f) eommitment to international and regional 
human rights obligations, and (g) reparations for vietims of human rights violations. Beeause 
the SLTRC embodied a faet finding tmth eommission, the data-analysis triangulation was, 
accordingly, preceded by prefatory discussions of the theoretical framework of a tmth 
eommission, whieh involved a critieal analysis of its defining eharaeteristics, stmeture, 
processes, and legal basis, as well as its relationship with the retributive notions of eriminal 
and civil prosecutions, and lastly, entailed an overview of its shorteomings.
Following these prefatory diseussions, the thesis undertook a data-analysis 
triangulation of the SLTRC (see ehap. 8) to judge its suceesses along the criteria of 
assessment outlined above. However, this study by no means provided a definitive aeeount of 
the impaet of the SLTRC on demoeratic order in Sierra Leone. On the eontrary, it only 
offered a model. Nevertheless, this model was shown to be (1) methodologieally signifieant 
and (2) eonsiderably substantive to an understanding of the SLTRC, both in guiding and in 
improving deeision-making about the future setting up of a similar tmth commission by 
peace negotiators in eountries emerging from armed eonfliet or authoritarian mle.
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First, on the methodological significance of the study, the model offered here 
illustrates the relevanee of triangulation to posing and answering key questions about various 
perspeetives on the SLTRC, and using the results obtained to validate data about these 
perspeetives, thereby ereating innovative ways of understanding soeial phenomena, revealing 
unique findings about them through analysis and interpretation, and getting a elearer 
understanding of them. However, beyond this SLTRC-speeifie triangulation analysis, the 
same approach may also be used aeross a wide range of truth commissions, by comparing 
them with eaeh other, arraying the existing data on them side by side in order to validate their 
successes. This cross-national assessment, as suggested, eould help determine whether the 
effeets observed in one partieular truth eommission hold true for the generality of truth 
eommissions. If this is eonfirmed to be so, then this would provide a solid foundational basis 
for promoting truth eommissions as viable meehanisms of aeeountability and redress.
On the whole, the data-analysis triangulation of the SLTRC’s outeomes, based on 
existing data, offered novelty -  both in experienee and thought. This novelty was bound up 
with the aeademie endeavour to determine the merit and worth of the SLTRC on one the 
hand, and demonstrate a diseiplinary interest in empirieal orientation, on the other. Although 
this triangulation exercise was an arduous undertaking, and there were a number of initial 
diffieulties, ineluding, finding pertinent data capable of answering key questions generated 
for the triangulation of SLTRC; knowing the conditions under whieh these data were 
eolleeted; grasping the definition of important terms used in explanations (e.g. ‘data capture,’ 
‘data abstraetion,’ ‘statistieal signifieanee’); sifting through a very large amount of existing 
data to extraet relevant points to use to answer both the research questions and the 
triangulation questions; eontending with data needing mueh more attention; and, making 
many preparative steps, nevertheless, the interseetion of diseiplinary and personal interests 
mentioned above, involving a degree of passion and vigour, made the exereise exeiting.
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Thus, data-analysis triangulation, which again, integrated multiple data sources, 
eolleeted by different methods, by different individuals and organisations, and in different 
parts of Sierra Leone, provided the means to evaluate the promised benefits of the SLTRC, 
and see that it has been a viable alternative to eriminal prosecution in providing healing for 
victims and their families, promoting peaceful eo-existenee and helping instil a new democrat 
order in whieh human rights are valued and the rule of law is observed. This thesis revealed 
the evidence to support the conclusion that the SLTRC contributed positively to fulfilling its 
intended goals of addressing past crimes, furthering reconciliation and fostering institutional 
reforms in Sierra Leone (see ehap. 8 for details).
Furthermore, while providing a review of the problem of bias in studies of soeial 
phenomena, a sociologist, Derek Phillips laments the boredom of eondueting research by a 
single class of data. According to Phillips, “[w]e simply cannot afford to continue to engage 
in the same kinds of sterile, unproductive, unimaginative investigations whieh have long 
characterized most ... researeh.” '^^ '^^  Against this foreboding observation by Phillips, the 
eomparison and interpretation of multiple datasets from different sources by data-analysis 
triangulation, undertaken by this thesis, adds creativity, ingenuity and intelligence 
unavailable from within just a single class of research. Above all, the thesis’ triangulation 
methodology offers protection against systematic bias in data eolleetion processes and 
random errors that often present themselves in a single study; an easier method of evaluating 
a phenomenon with long-term deeision-making implications; and, a potentially lower-cost 
and quicker turnaround than single study practices.
Secondly, on the substantiveness of the study, the model offered here draws attention 
to the importance of the SLTRC and its positive contributions to the investigation and 
determination of responsibility for the violent conflict that had occurred in Sierra Leone, and
143'^  Phillips, Derek (1971) Knowledge from What?: Theories and Methods In Social Research 
(Chicago: Rand McNally Co.), p. 175.
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also to its recommended measures to ensure that truth, justice and reconciliation become 
permanent features of Sierra Leone’s socio-economic, political, legal and cultural landscape 
at both the societal and individual levels. These contributions to democratic order, both in 
terms of reforming the government, respecting human rights, establishing the rule of law and 
an anti-eorruption agency, and providing reparations to the vietims in Sierra Leone, would 
not happened were it not for the establishment of the SLTRC.
Of course, the SLTRC was established contemporaneously alongside the SCSL, a 
UN-sanctioned special eriminal court, in order for both to the achieve similar goals of 
searching for historical truth, encouraging remorse and contrition by the offenders, and 
stigmatising of those responsible for human rights violations in Sierra Leone. But, unlike 
the public hearings of the SLTRC, whieh included witness hearings, thematic hearings, 
institutional hearings and event hearings (see section 7.4), the SCSL’s courtroom settings 
eould not compare favourably. As shown in the data-analysis triangulation in chapter 8, the 
SLTRC’s hearings ensured the aeeountability of many rather than a few individuals, brought 
sustainable peace to the country, built a culture of respect for human rights and the rule of 
law, and brought some form of closure to Sierra Leonean victims.
It is revealing that the central focus of eriminal prosecution is on the offenders: to 
catch them; to prosecute them; to punish them; to consider the conditions of their detention. 
To give an example, the Korean former “comfort women” forced into prostitution as a form 
of sexual slavery by the Japanese military during World War have been fighting for 
years to have the crimes of rape, torture and brutality they suffered acknowledged and 
apologised for. Yet, despite the Japanese emphasising the role of apology in their legal
1433 For further details, see chapter 7.5.
1433 See WCCW (2004), Comfort-Women.org FAQ, Washington Coalition for Comfort Women Issues. 
Available at: http://web.archive.Org/web/20070615011715/http://www.comfort-women.org/v2/faqs.html 
Accessed 12/05/09; Morris-Suzuki, Tessa (2007) "Japan's ‘Comfort Women’: It's time for the truth (in 
the ordinary, everyday sense of the word)," Asia-Pacific J., March 8.
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system and soeiety/'^^^ no acknowledgement has been received nor apology offered through 
their c o u r t s . S o ,  as against the SCSL convicting, sentencing and punishing a few 
individuals who bore responsibility, the SLTRC concentrated on a truth-telling mission, 
doing healing work for vietims and their families, and promoting peaceful eo-existence, to 
help instil a new democratic order in whieh human rights could be valued and the rule of law 
established.
Putting the public hearings of the SLTRC in further perspective. Justice Richard 
Goldstone underlines the connection between a public acknowledgement of victims’ 
experienee of violence and the emotional release that follows on, while recalling the 
statements made by a victim’s wife, Ms Geina whose husband was taken away by police and 
later found murdered during the inglorious time of apartheid South Africa. According to 
Justice Goldstone, when Ms Geina was asked about her experienee of losing her husband, she 
replied, in the presence of an audience: “You know. Judge, last night was the first night since 
I lost my husband that I have slept through and not been awakened by nightmares.” 
Explaining further the reason for the absence of nightmares, she said: “There were so many 
important people here who were interested in hearing my story.” Hearing this. Judge 
Goldstone noted that: “Any doubts I had about the healing effect of the public 
acknowledgment of the suffering of vietims were resolved at that moment.” "^^^^
By disclosing the truth of past human rights violations through a series of public hearings 
that brought together perpetrators, victims and representatives, the SLTRC’s approach thus
143^  For an analysis of the role of apology in Japanese legal system and society in preventing 
litigation, see Wagatsuma, Hiroshi & Rosett, Arthur (1986) “The Implications of Apology: Law and 
Culture in Japan and the United States,” L. Soc’y  Rev., 20(4): pp. 461-498; McCormack, Gavan 
(1986) “Crime, Confession and Control in Contemporary Japan,” in Gavan McCormack & Yoshio 
Sugimoto (eds.) Democracy in Contemporary Japan (Armonk, N.Y.: M.E. Sharpe), pp. 186-194.
143® See David, McNeill (2008) "Korea's 'comfort women': The slaves' revolt," The Teiegraph (UK), 
Thursday, 24 April (writing about the Korea's dwindling band of 'comfort women' who have spent 
years fighting for justice, noting also the growing revisionist movement in Japan who refuses to 
recognise the abuse these women have suffered but maintains that: "The women were legal 
prostitutes, earning money for their families.”)
1439 Goldstone Richard (2000) For Humanity: Refiections of a War Crimes investigator (New Haven: 
Yale University Press), p. 65
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allowed for more dialogue and negotiation than a onee-and-for-all pronouncement of the 
SCSL in the conviction of eight individuals that bore greatest responsibility. Accordingly, the 
importance of the SLTRC is thus acknowledged as it being the body best suited to addressing 
the legacy of past human rights violations. Indeed, drawing from his experienee of 
witnessing, first-hand, court trials for the Rwandan perpetrators of the 1994 genocide, 
Drumbl praises the restorative component of the truth eommission, whieh of course is the 
umbrella body for the SLTRC, noting that:
[A]ccountability for genocide, and the deterrence of future interethnic violence, can be pursued more 
effectively through restorative justice initiatives (motivated by the cultivation of shame) as opposed to 
the retributive justiee of the criminal trial (motivated by the imposition of guilt). Restorative justice 
initiatives, whieh emphasize the need for atonement, shaming, and reintegration, may be well-suited for 
societies moving past mass atroeity, where both victims and aggressors need to be accommodated 
within the same polity, society, and government.
Given that the violations of human rights that occurred during the armed eonfliet in Sierra 
Leone involved large numbers of perpetrators (see Table 8.2a), it would have been extremely 
difficult for the SCSL to investigate what happened, let alone produce sufficient evidence to 
convict the specific individuals involved in these violations. It was perhaps for this reason 
that the personal jurisdiction of the SCSL, as noted earlier, was limited only to a few 
individuals. On the other hand, the SLTRC had a broad mandate and, as shown in section 8.2, 
it managed to create a detailed historical record of violations and abuses of human rights and 
international humanitarian law that occurred during the armed eonfliet in Sierra Leone, from 
the beginning of the conflict in 1991 to the signing of the Lomé Peace Agreement in 1996.
143° Drumbl, Mark (2000) “Punishment, Postgenocide: From Guilt to Shame to Givis in Rwanda.” 
N.Y.U. L  Rev., 75(5): p. 1323.
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By so doing, SLTRC has, thus, managed to assist the vietims and their relatives in 
knowing the whereabouts of their loved ones, ending their state of uncertainty whieh, in 
itself, was determined to be a form of cruel and inhumane t r e a t me n t / To  underscore the 
efforts of the SLTRC in that regard, Zalaquett wrote, in the context of a disclosure of truth 
about the fate of “disappeared” vietims of Pinochet military regime in Chile (1973 -  1990), 
“[f]or the families of the ‘disappeared,’ the truth about their fate would mean the end to an 
anguishing, endless search.” "^^^^ Indeed, the satisfying harmony between the SLTRC and 
positive changes in democracy, human rights and the rule of law whieh were acknowledged 
by Sierra Leonean respondents (see section 8.3) exemplifies the merits of SLTRC as a more 
viable alternative to the SCSL. Again, given the willingness of a higher proportion of the 
vietims and perpetrators to come forward and appear before its public hearings (see section 
8.2), the SLTRC has, thus, represented an invaluable alternative mechanism of aeeountability 
and redress for past violations of human rights in Sierra Leone comparative to the SCSL.
In summing up, the model offered by this study also addressed a number of other 
issues whieh, of course, had the SLTRC as their focus. For example, the study:
• addressed the defining eharaeteristics of a truth eommission, whieh of course 
exercises the ftmetions of a ‘parent’ to the SLTRC and provided a baseline for 
identifying such a eommission (chap. 2);
• discussed both criminal and civil trials, and addressed their shorteomings (ehap. 3 & 
4) in order to underscore the importance of a truth eommission as an alternative 
means of prosecuting human rights violations and a better one too, for helping a
1431 See Maria del Carmen Almeida de Quinteros et ai. v Uruguay, Communication No. 107/1981, 
U.N. Doc. CCPR/C/OP/2 at 138 (1990), para. 14.
1432 Zalaquett, José (1992) "Balancing Ethical Imperatives and Political Constraints: The Dilemma of 
New Democracies Confronting Past Human Rights Violations," Hastings L. J., 43(6); p. 1433.
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country recovering from armed eonfliet, communal strife and repressive rule to 
overcome the predicament of societal divisiveness;
• put the shorteomings of a truth commission into perspective and drew comparison 
with the shorteomings of criminal and civil litigation to emphasise the point that, a 
truth commission is still, by far, capable of contributing, promoting, deepening and 
facilitating peace in those countries where violent conflicts, human rights abuses and 
genocide have resulted in severe setbacks not only to the human rights and economic 
progress of these eountries but also to their human development and economic 
progress (ehap. 5);
• discussed the concept of justiee in comparative terms between a truth eommission and 
criminal prosecution to underline the point that a system of justiee is more than a 
eriminal trials system and that a truth commission can serve as an effective means of 
meeting the demands of justiee (chap. 6); and
• examined the historical background to the armed conflict in Sierra Leone, including 
an exploration of the relationship between the hybrid SLTRC and SCSL (ehap.7).
Considering the long-term consequences of this study, in a Report o f the United Nations High 
Commissioner for Human Rights, which discussed the progress that had been made in 
relation to the advancement of human rights, the rule of law and reparations programmes in 
Sierra Leone sinee the SLTRC ended its operation there, it was suggested that, “it may be 
timely to open discussion on how to ensure the best impact of transition justice mechanism 
on human rights and institution capacity building. Conclusions from this debate may then be 
applied to other post-eonfliet situations.” "^^^^ This study is apt to such a debate. Given the
1433 UN Human Rights Council, Assistance to Sierra Leone in the Fieid of Human Rights, Report of 
the United Nations High Commissioner for Human Rights, UN G.A. A/HRC/1678, 22 February 2011, 
para 52.
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results that ean be seen from this study, the SLTRC eould be adapted by countries emerging 
from armed eonfliet or authoritarian rule to deal with human rights violation in those 
counties. Such an adaption has the potential of fulfilling the following, as reflected in the 
findings during the triangulation analysis of the SLTRC:
(i) truth-telling in the wake of massacres and human rights violations;
(ii) aeeountability by story-telling;
(iii) public disclosure of the involvement of suspected perpetrators in the human rights
violations;
(iv) redress by facilitating fair and adequate compensation for the vietims;
(v) restitution for the injury suffered by the victims;
(vi) rehabilitation of both (a) the victims through recommending the provision of medical
and psychological care and the fulfilment of significant personal and community 
needs, and (b) the perpetrators bringing them back into the community, through 
recommending integrative programmes;
(vii) restoration of dignity of the vietims by giving them voice to express their subjective 
feelings; and
(viii) suggesting ways of reassuring the vietims and the general public of the non-repetition 
of the human rights violations through the creation of legislative and administrative 
measures that will help contribute to a stable society, reconstruction and the rule of 
law.
Above all, this study has contributed to scholarly debates and policy-making decisions about 
the concept of the truth eommission in general. In terms of scholarship, it has advanced, 
through an empirieal assessment of the SLTRC using existing data, an understanding of the
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impact of a truth commission on a post-conflict society that goes beyond a reliance on 
theoretical assumptions and normative judgements, by establishing a causal chain between 
the SLTRC and new democratic values in Sierra Leone where human rights are being 
respected, the rule of law being observed, institutional and legal reforms being promoted, and 
reconeiliation being facilitated. On the policy side, it has provided a theoretically informed 
and empirically tested SLTRC blueprint whieh, of course, has relied for its evidence on 
existing data collected aeross different sources, for those involved in peace negotiations and 
post-eonflict reconstruction aeross the world.
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Appendix A List of Tmth Commissions Worldwide
S/N Country Date of operation 
Truth Commission
Time Covered Date Final Report was 
issued
1. Bolivia 1982-4 1967-1982 Commission disbanded
2. Argentina 1983-4 1976-1983 1985
3. Uruguay 1985-5 1973-1982 1985
4. Zimbabwe 1985-5 1983 only Not made public
5. Uganda 1986-94 1962-1986 Not made public
6. Philippines 1986 -7 1972-1986 Not made public
7. Nepal 1990-1 1961-1990 1994
8. Chile 1990-1 1973-1990 1991
9. Chad 1991-2 1982-1990 1992
10. Germany" 1992-4 1949-1989 1994
11. El Salvador 1992-3 1980-1991 1993
12. Rwanda^ 1992-3 1990-1992 1993
13. Sri Lanka 1994-7 1988-1994 1997
14. Haiti 1995-96 1991-1994 Limited, 1996
15. Burundi 1995-96 1993-1995 1996
16. South Africa 1995-2000 1960-1994 1998
17. Ecuador 1996-97 1979-1996 Commission disbanded
18. Guatemala 1997-9 1962-1996 1999
19. Nigeria 1999-2001 1966-1999 2001
20. Rwanda' 1999-Present 1990-1992 Not ready
21. Côte d’Ivoire (Ivory Coast) 2000-1 Oct. 24-26, 2000 No report produced
22. Peru 2000-2 1980-2000 2003
23. Uruguay 2000-1 1973-1985 2002
24. Panama 2001-2 1968-1989 2002
25. Serbia and Montenegro 2002-3 1991-2001 No report produced
26. East Timor 2002-3 1974-1999 2005
27. Sierra Leone 2002-3 1991-1999 2004
28. Ghana 2002-4 1966-2001 2004
29. Demoeratic Republic of Congo 2003-7 1960-2003 2007
30. Paraguay 2004-8 1954-1989 2008
31. Morocco 2004-5 1956-1999 2006
32. Indonesia-East Timor 2005-8 1999-1999 2008
33. South Korea 2005-Present 1950-53 Due in 2010
34. Liberia 2006-9 1979-2003 2009
35. Ecuador 2007-9 1984-1988 Due in 2009
36. Canada 2008-Present 1920-1996 Not ready
37. Bangladesh 2008-9 - 2009
38. Kenya'* 2008-11 - -
39. Togo 2009-Present 1959-2005 Not ready
40. Solomon Islands 2010-Date 1998-2003 2011
41. Chile' 2010 1973-1990 2011
42. Philippines 2011 2001-2010
43. Brazil 2011 1964-1985
“While Germany conducted a truth commission consistent with the definition adopted in chapter 2 below, it how focused on the fomier East 
Germany only; '’Although Rwanda’s International Commission of Investigation on Human Rights Violations was conducted by a coalition 
of domestic and international NGOs, the commission was granted quasi-official status by the government and received some cooperation 
from authorities; ’Rwanda’s National Unity and Reconciliation Commission {Commission Nationale d ’Unilé et de Réconciliation) 
established in 1999 became a permanent body in 2002. No final report has been produced though it has issued various reports on national 
consultations and on the Commission’s activities; ''Kenya’s Truth Justice and Reconciliation Commission (TJRC) is not in operation at the 
time of writing; “This is a new eommission will receive testimony from victims of the 1973-1990 dictatorship of the late General Augusto 
Pinochet, who have not qualified for reparations since Chile's return to democracy
Sources.- Bronkhorst 1995; Hayner 1994; Hayner 2001; United States Institute o f  Peace; International Center fo r  Justice; Justice in 
Perspective (httv;//v>ww.iusticeinversDective.ors.za/index.vhv); Amnesty International.
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Appendix B Descriptions of the Data Sources
1. Human Rights Watch fHRW)
Human Rights Watch is a world’s leading independent organization dedicated to 
defending and protecting human rights. It focuses international attention where human rights 
are violated, thereby giving voice to the oppressed and holding oppressors accountable. 
(Human Rights Watch: “About Us,” http://www.hrw.org/en/about)
2. US Bureau of Democracv. Human Rights, and Labor IBDHRL)
The Bureau of Democracy, Human Rights and Labor is an agency of the US government 
charged with the promotion of freedom and democracy and the protection of human rights 
around the world.( Bureau of Democracy, Human Rights and Labor: “About the Bureau of 
Democracy, Human Rights and Labor,” http://www.state.g0v/g/drl/about/index.htm)
3. Freedom House fFH)
Freedom House is an independent watchdog organization that supports the expansion of 
freedom around the world. Freedom House supports democratic change, monitors freedom, 
and advocates for democracy and human rights. (Freedom House: “About Us,” 
http://www.freedomhouse.org/template.cfrn?page=2)
4. International Center for Transitional Justice HCTJ)
The International Center for Transitional Justice is an international human rights 
organization that assists countries pursuing accountability for past mass atrocity or human 
rights abuse. The Center works in societies emerging from repressive rule or armed conflict, 
as well as in established democracies where historical injustices or systemic abuse remain 
unresolved. It operates in about 30 countries around the world, bringing to bear technical 
expertise and comparative experiences on transitional justice issues to partners including civil 
society, truth commissions or tribunals, governments, the United Nations or regional 
organizations, and interested individuals. ICTJ currently has offices in Bogota, Brussels, 
Cape Town, Geneva, Kinshasa, Monrovia, and New York, as well as presences in Beirut and 
Jakarta. (International Center for Transitional Justice: “About the ICTJ,”
http ://www.icti .org/en/ about/mission/)
5. African Human Security Initiative fASHI)
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The African Human Security Initiative (AHSI) is a regional programme that used the 
system of peer review to monitor the extent of compliance of eight African countries with 
their commitments to democracy, good governance and civil society participation. (African 
Human Security Initiative: “Enhancing the Delivery of Security in Africa: Complementing 
the African Peer Review Mechanism,” http ://www.africanreview. org/)
6. Campaign for Good Governance fCGG)
A Sierra Leone-based national non-government organisation (NGO) advocating for good 
governance in Sierra Leone though advocacy, capacity building and civic education in order 
to build a more informed civil populace and a democratic State. (Campaign for Good 
Governance (CGG): “About CGG,” http://www.slcgg.org/aboutCGG.html)
7. BBC World Service Trust
The BBC World Service Trust is the BBC's international charity, using media and 
communications to reduce poverty and promote human rights, thereby enabling people to 
build better lives. (BBC World Service Trust: “About the BBC World Service Trust,” 
http://www.bbc.co.uk/worldservice/trust/aboutus/)
8. Human Rights Commission of Sierra Leone IHRCSL)
The Human Rights Commission of Sierra Leone (HRCSL) is an independent national 
human rights institution established by an Act of Parliament (Act No. 9 of 2004) to protect 
and promote human rights in Sierra Leone. (Human Rights Commission of Sierra Leone: 
“About the Commission,” http://www.humanrightssl.org/newsite/aboutus.htm)
9. International Crisis Group HCG)
The International Crisis Group is an independent, non-profit, non-governmental 
organisation committed to preventing and resolving deadly conflict. (International Crisis 
Group: “About Crisis Group,” http://www.crisisgroup.org/en/about.aspx)
10. Nordic Africa Institute (Nordiska Afrikainstitutet) (NAD
The Nordic Africa Institute (Nordiska Afrikainstitutet) is a centre for research, 
documentation and information on modem Africa in the Nordic region. Based in Uppsala, 
Sweden, the Institute is dedicated to providing timely, critical and alternative research and
4 6 8
analysis of Africa in the Nordic countries and to strengthen the co-operation between African 
and Nordic researchers. (Nordic Africa Institute: “About Us,” http://www.nai.uu.se/about/)
11. United States Institute of Peace (USIP)
The United States Institute of Peace (USIP) provides the analysis, training and tools that 
help to prevent, manage and end violent international conflicts, promote stability and 
professionalize the field of peace building. (United States Institute of Peace: “About Us,” 
http://www.usip.org/about-us
12. Benetech Human Rights Data Analysis Group (HRDAG)
Benetech Human Rights Data Analysis Group (HRDAG) is a California-based company 
that designs and builds information management solutions, and conducts statistical analysis 
on behalf of human rights projects. With our partners, we make scientifically-defensible 
arguments based in rigorous evidence. (Benetech Human Rights Data Analysis Group: 
“About HRDAG,” http ://www.hrdag. or g/about/)
13. SL-TRC-Data (Sierra Leone Truth and Reconciliation Commission Data)
The data from the Sierra Leone Truth and Reconciliation Commission is contained in a 
comma-delimited ASCII file. See also Final Report of the Truth and Reconciliation 
Commission (2004) Witness to Truth: Report o f the Truth and Reconciliation Commission o f 
Sierra Leone, Vol 2, Ch. 2: “Findings,” para. 112, p.39
14. Search for Common Ground fSCG)
Search for Common Ground “works to transform the way the world deals with conflict - 
away from adversarial approaches and towards collaborative problem solving. We work with 
local partners to find culturally appropriate means to strengthen societies' capacity to deal 
with conflicts constructively: to understand the differences and act on the commonalities.” 
(Search for Common Ground: “About SFCG,” http://www.sfcg.org/sfcg/sfcg home.html)
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Appendix C Map of the world (Sierra Leone is arrowed)
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Appendix D Pictorial representations of Tmth Commissions’ public hearings (Pics 1-4) 
(Pic. 1)
MATERIAL REDACTED AT REQUEST OF UNIVERSITY
Note: A former combatant testifying before SLTRC during its public hearings in Magburaka, Tonkolili 
District in 2003
Source: Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report o f 
the Truth and Reconciliation Commission of Sierra Leone, vol. 3B Ch. 3 p. 122)
(Pic 2)
MATERIAL REDACTED AT REQUEST OF UNIVERSITY
Note: A large audience gathers at the YWCA Hall in Freetown, Sierra Leone for the session of Truth 
and Reconciliation Special Thematic Hearings on Women from 22 to 24 May 2003 
Source: Final Report of the Truth and Reconciliation Commission (2004) Witness to Truth: Report o f 
the Truth and Reconciliation Commission of Sierra Leone, Volume 3B, Chapter 3: “Women and the 
Armed Conflict,” p. 91)
(Pic 3)
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Note: A man testifying during the Liberia’s TRC’s public hearings
Source: Liberia TRC website at: https://www.trcofliberia.org/memorials/photo-galleries/trc-hearings/trc- 
hearings-pic-069.jpg/view)
(Pic 4)
Note: A cross-section of the audience listening to testimony at a public hearing of the Morocco’s truth 
commission, Equity and Reconciliation Commission, al Hoceima, Morocco, May 2005 Source: ICTJ 
at: http://www.icti.org/en/where/region5/591.htm l
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Appendix E Map of Africa (Sierra Leone is thickly arrowed)
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Appendix F Political Map of Sierra Leone
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Appendix G Distribution of Sierra Leone’s Ethnie Groups
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Appendix H Chronology of Key Events in Sierra Leone
Year
(A.D.)
Events
1462 The written history of Sierra Leone begins when Portuguese explorers land; 
naming the mountains surrounding what is now Freetown Sera Lyoa (Lion 
Mountains) due to their leonine shape.
1500
1700s
European traders stop regularly on the Sierra Leone Peninsula, exchanging 
cloth and metal goods for ivory, timber, and a small number of slaves
1652 The first slaves in North America are brought from Sierra Leone to the Sea 
Islands, off the coast of the southern United States.
1700 A slave trade thrives between Sierra Leone and the plantations of South 
Carolina and Georgia, where the slaves’ rice-farming skills make them 
particularly valuable
1787 British abolitionists and philanthropists establish a settlement in what they call 
the “Province of Freedom” for four hundred repatriated and rescued slaves 
from the United States, Nova Scotia, and Britain.
1791 Other groups of freed slaves join the “Province of Freedom” settlement, and it 
soon becomes known as Freetown, the name of the current capital of Sierra 
Leone
1800 Freed saves from Jamaica arrive in Freetown
1808 Freetown settlement becomes a British crown colony. The British government 
uses Freetown as its naval base for antislavery patrols
1827 Fourah Bay College is established and rapidly becomes a magnet for English- 
speaking Afiicans on the West Coast. For more than a century, it is the only 
European-style university in western sub-Saharan Africa
1896 Britain sets up a protectorate over the Freetown hinterland.
1898 British impose a hut tax in Sierra Leone, decreeing that the inhabitants of the 
new protectorate be taxed on the size of their huts as payment for the privilege 
of British administration. This sparks two rebellions in the hinterland: one by 
the Temne tribe and the other by the Mende tribe.
1951 A constitution is enacted by the British to give some power to the inhabitants, 
providing a framework for decolonization.
1954 Sir Milton Margai, leader of the Sierra Leone People's Party, appointed chief 
minister.
1961 Sierra Leone becomes independent.
1964 Sir Milton Margai dies, and his half-brother Sir Albert Margai succeeds him as 
prime minister
1967 Military coup deposes Premier Siaka Stevens' government.
1968 Siaka Stevens returns to power at the head of a civilian government following 
another military coup.
1971 Sierra Leone declared a republic, Stevens becomes executive president.
1978 New constitution proclaims Sierra Leone a one-party state with the All People's 
Congress as the sole legal party.
1985 Major-General Joseph Saidu Momoh becomes president following Stevens's 
retirement.
1987 Momoh declares state of economic emergency.
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1991 • March - Start of civil war (March 23). Former army corporal Foday Sankoh 
and his Revolutionary United Front (RUF) begin campaign against 
President Joseph Momoh, capturing towns on border with Liberia.
• September - New constitution providing for a multiparty system adopted.
1992 President Joseph Momoh and his All People’s Congress (APC) one-party 
regime ousted in military coup led by Captain Valentine Strasser, apparently 
frustrated by failure to deal with rebels. Under international pressure, Strasser 
announces plans for the first multi-party elections since 1967.
1993 RUF, after serious losses from military offensive launched by Sierra Leone 
army under Strasser, re-consolidates, builds a serious of bush camps to train 
and indoctrinate conscripts in forest reserve areas towards the centre of Sierra 
Leone
1994 November -  RUF stars hit-and-run raids on remote and undefended 
communities across all comers of Sierra Leone, setting new camps as it 
advances along, including one only a few miles from the capital Freetown. 
Two British volunteer aid workers were abducted in an attack close to Kabala, 
in the far north of country, in an area hitherto untouched by war.
1995 • January -  April. Rumours spread that Freetown was about to be attacked by 
RUF and people began to flee from villages along the route leading to the 
city for dear lives.
• September -  October. RUF rebels stage major attacks, chopping off the 
hands of women in villages between Bo and Moyamba as a warning to 
village women to cease the rice harvest
1996 • January - Strasser ousted in military coup led by his defence minister. 
Brigadier Julius Maada Bio.
• Ahmad Tejan Kabbah elected president in Febmary, signs peace accord 
with Sankoh’s rebels in November.
1997 • Peace deal unravels. President Kabbah deposed by army in May. Major 
Johnny Paul Koroma, in prison awaiting the outcome of a treason trial, 
leads the military junta - the Armed Forces Revolutionary Council (AFRC). 
Koroma suspends the constitution, bans demonstrations and abolishes 
political parties. Kabbah flees to Guinea to mobilise international support.
• July - The Commonwealth suspends Sierra Leone.
• October - The UN Security Council imposes sanctions against Sierra 
Leone, barring the supply of arms and petroleum products. A British 
company, Sandline, nonetheless supplies "logistical support", including 
rifles, to Kabbah allies.
1998 • February - Nigerian-led West African intervention force ECOMOG storms 
Freetown and drives rebels out.
• March - Kabbah makes a triumphant return to Freetown amid scenes of 
public rejoicing. March - Kabbah makes a triumphant return to Freetown 
amid scenes of public rejoicing.
• July 13 - UN Security Council Resolution 1181 establishes the United 
Nations Observer Mission in Sierra Leone (UNOMSIL).
1999 • January - Rebels backing Revolutionary United Front leader Foday Sankoh 
seize parts of Freetown from Ecomog. After weeks of bitter fighting they 
are driven out, leaving behind 5,000 dead and a devastated city.
• February 23 - The Sierra Leonean parliament passes the Truth and 
Reconciliation Commission (TRC) Act
• May - A ceasefire is greeted with cautious optimism in Freetown amid
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hopes that eight years of civil war may soon be over. May - A ceasefire is 
greeted with cautious optimism in Freetown amid hopes that eight years of 
civil war may soon be over.
July 7 - Six weeks of talks in the Togolese capital, Lomé, result in a peace 
agreement, under which the rebels receive posts in government and 
assurances they will not be prosecuted for war crimes. Kabbah and Sankoh 
sign the Lome Peace Agreement with the UN, the OAU, ECO WAS, the 
Commonwealth of Nations, and the government of Togo as “moral 
guarantors.”
July 15 - The Sierra Leonean Parliament ratifies the Lome Peace 
Agreement.
October 22 - UN Security Council Resolution 1270 establishes the UN 
Mission in Sierra Leone (UNAMSIL), authorizing 6,000 peacekeepers. 
November/December - UN troops arrive to police the peace agreement - 
but one rebel leader, Sam Bokari, says they are not welcome. Meanwhile, 
Ecomog troops are attacked outside Freetown.________________________
2000 • ApriEMay - UN forces come under attack in the east of the country, but far
worse is in store when first 50, then several hundred UN troops are 
abducted.
May - Rebels close in on Freetown; 800 British paratroopers sent to 
Freetown to evacuate British citizens and to help secure the airport for UN 
peacekeepers; rebel leader Foday Sankoh captured.
August - Eleven British soldiers taken hostage by a renegade militia group 
called the West Side Boys. August - Eleven British soldiers taken hostage 
by a renegade militia group called the West Side Boys.
September - British forces mount operation to rescue remaining UK 
hostages.______________________________________________________
2001 • January - Government postpones presidential and parliamentary elections -
set for February and March - because of continuing insecurity.
March - UN troops for the first time begin to deploy peacefully in rebel- 
held territory.
May - Disarmament of rebels begins, and British-trained Sierra Leone army 
starts deploying in rebel-held areas.________________________________
2002 • January - War declared over. UN mission says disarmament of 45,000
fighters is complete. Government, UN agree to set up war crimes court. 
March - Sierra Leonean parliament passes legislation to implement the 
SCSL. President Kabbah signs into law the legislation establishing the 
SCSL
May - Kabbah wins a landslide victory in elections. His Sierra Leone 
People's Party secures a majority in parliament.
July - The Sierra Leonean TRC begins work (July 5). British troops leave 
Sierra Leone after their two-year mission to help end the civil war. 
December - The Special Court for Sierra Leone is formally inaugurated in 
Freetown and begins taking testimonies, eventually gathering over 8,000
2003 • March - SCSL Prosecutor David Crane announces the indictments against
seven defendants: Foday Sankoh, Johnny Paul Koroma, Sam “Mosquito” 
Bockarie, Issa Hassan Sesay, Morris Kallon, Alex Tamba Brima, and Sam. 
April 14 - The TRC begins public hearings in Freetown.
July - Rebel leader Foday Sankoh dies of natural causes while waiting to be 
tried for war crimes.
4 7 8
August - The TRC holds its final public hearing (August 5). President 
Kabbah tells truth and reconciliation commission that he had no say over 
operations of pro-govemment militias during war.
December -  The indictments against Sankoh and Bockarie withdrawn due 
to the deaths of the two accused. The whereabouts and fate of Johnny Paul 
Koroma are unknown.
2004 • February - Disarmament and rehabilitation of more than 70,000 civil war
combatants officially completed.
March - UN-backed war crimes tribunal, SCSL opens courthouse (March 
10) to try senior militia leaders fi*om both sides of civil war.
May - First local elections in more than three decades.
June -  The first war crimes trials before SCSL begin (June 3).
September - UN hands control of security in capital over to loeal forces.
2005 • August - UN Security Council authorises opening of a UN assistance
mission in Sierra Leone from 2006, to follow departure of peacekeepers in 
December.
December - The last UN peacekeeping troops leave Sierra Leone, marking 
the end of a five-year mission to restore order.________________________
2006 • January - The United Nations Integrated Office in Sierra Leone (UNIOSIL)
was established on 1 January 2006 to coordinate effectively with the UN 
system in Sierra Leone to help the country consolidate peace and assist the 
Government of Sierra Leone in strengthening the capacity of State 
institutions, rule of law, human rights, and the security sector; accelerate 
the Millennium Development Goals; improve transparency; and build 
capacity to hold free and fair elections in 2007
March - Liberian ex-president Charles Taylor is arrested in Nigeria and 
handed over to the war crimes court in Sierra Leone which indicted him. 
August - Date for elections set for July 2007.
December -  Human Rights Commission of Sierra Leone (HRCSL) 
formally launched as provided for in the Lomé’ Peace Agreement of 1999 
and recommended in the 2004 Truth and Reconciliation (TRC) Report. 
President Kabbah says 90% of the country's $1.6bn (£815m) debt has been 
written off after negotiations with international creditors._______________
2007 • February - Samuel Hinga Norman, one of the leaders of pro-govemment
Civil Defence Force (CDF) and the first accused in the Special Court trial 
died (Febmary 22nd) while the Judgement is pending.
June - Start of former Liberian president Charles Taylor's war erimes trial 
in The Hague, where he stands accused of instigating atrocities in Sierra 
Leone. The Sierra Leone's special war crimes court in Freetown delivers its 
first verdicts in Prosecutor vs. Brima, Kamara and Kanu (the Armed 
Forces Revolutionary Council, “AFRC” case), finding the three militia 
leader-defendants guilty of war crimes, crimes against humanity, and other 
serious violations of intemational humanitarian law, including the 
recmitment and use of child soldier.
August - Presidential and parliamentary polls. Emest Bai Koroma wins the 
presidency and his All People's Congress, formerly in opposition, wins a 
majority in parliament. Ahmad Tejan Kabbah steps down as president after 
serving two terms in office. The Trial Chamber 1 of the Special Court 
delivered its Judgment in Prosecutor Norman, Fofana and Kondewa 
(the Civil Defence Forces, “CDF” case) finding two of the pro-govemment
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Civil Defence Force (CDF) leaders {Fofana and Kondewa), under the 
leadership of Sam Hinga Norman, guilty of war crimes but acquitted them 
of crimes against humanity.
September - Emest Bai Koroma swom in as Sierra Leone's new president 
after winning 54.6% of the vote in a mn-off with the incumbent vice- 
president Solomon Berewa.
October -  The Special Court handed down light sentences (7 and 8 years 
imprisonment) against both two leaders of CDF.______________________
2008 January - Former Liberian president Charles Taylor's war crimes trial by 
Trial Chamber II Judges of the Special Court in The Hague resumes after a 
seven-month adjournment to allow Mr Taylor’s newly appointed counsel 
time to prepare its defence.
Febmary - A meeting of intemational experts convenes in Freetown from 
(20th to 21 S t Febmary) to discuss arising residual issues when the Court 
closes down in 2010.
May - The Appeals Court overtumed convictions on some counts against 
two leaders of CDF, entered new ones for crimes against humanity and 
significantly increased the sentences to 15 and 20 years.
June - Witness testimony in Prosecutor v Sesay, Kallon and Gbao (the 
Revolutionary United Front, “RUF” case), of the three former RUF 
members is concluded, with a judgment forecast for December 2008. 
August - Human Rights Commission of Sierra Leone (HRCSL), two years 
after it was established by an act of parliament, releases its first report 
October - United Nations Integrated Peace building Office in Sierra Leone 
(UNIPSIL) is established by UN Security Council for a period of 12 
months. It replaces United Nations Integrated Office in Sierra Leone 
(UNIOSIL) completed its mandate on 30 September 2008. UNIPSIL 
functions as a fully integrated UN mission with effective coordination 
strategy, programmes and operations among the United Nations agencies, 
ftinds and programmes in Sierra Leone, and it closely coordinates its efforts 
with all regional and intemational partners, including ECOWAS, Mano 
River Union.
2009 On Jan. 30, the government of Sierra Leone launched a reparations program 
for victims of the country’s 11-year civil war, as recommended by the 1999 
Lomé Peace Agreement and Sierra Leone’s TRC Act of 2000. The Sierra 
Leone Court Monitoring Programme (SLCMP) welcomed the program but 
called on the government to issue a public apology to victims of the 1991- 
2002 war
Sources: Beah, Ishmael (2007) A Long Way Gone: Memoirs of a Boy Soldier (London: Fourth 
Estate), pp. 219-226; Pham John-Peter (2006)77?e Sierra Leonean Tragedy: History and Global 
Dimensions (New York: Nova Science Publishers), pp. 203-211); Richards, Paul (1996) Fighting for 
the Rain Forest: War, Youth and Resources In Sierra Leone (London: International African Institute in 
association with James Currey), pp. 1-33; BBC: Timeline: Sierra Leone
http://news.bbc.co.Uk/1/hi/world/africa/country_profiles/1065898.stm; The State of Human Rights in 
Sierra Leone (Human Rights Commission of Sierra Leone, 2008); The Special Court for Sierra Leone 
- Fifth Annual Report, June 2007- May 2008; “Public Apology before Launch of Reparations: A 
Chance to Foster Healing and Reconciliation,” SLCMP, 29 January 2009 
(http://www.slcmp.0rg/drwebsite/manager/uploads/l/Reparation_Launch_Final.pdf.
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Appendix I List of Recommendations of the SLTRC
PROTECTION OF HUMAN RIGHTS
Imperative Work Towards
Serious
consideroHon CaJls On
Enshrine hiimat 
dignity æ a 
fundan^tal right 
in the Constitution.
Conpulsory human 
rights education in 
schools, army, 
police and judictal 
ser i^cæ.
Creation of a new 
constitution for 
Sierra Leone.
Judiciary to adopt 
rights and values 
based approach to 
constitutional 
interpretation.
Abolish the death 
penalty. Commute 
pending death 
sentences.
Codify Customary 
Law. Cksdificatjcfi to 
be In accordance 
with ConstifeJtion 
and international 
obligations.
Extend 
constitutional 
jurisdiction to other 
courts.
Judiciary not to 
permit lav’ust laws 
and practices to: 
stand.
Release of persons 
held In Safe 
Custody detenhon. 
N ew  again resort 
to Safe Custody 
detention.
Outlawing of 
corporal punfehment 
throughout Sierra 
Leonean sodeV-
International 
Community to 
support a Street 
Law programme in 
Sierra Leone.
No ouster of 
Courts'jurisdic^ on 
In Public 
Emergencies. 
Certain rights are 
not derogable in 
Emergencies. 
Various measures 
for the protection of 
detainees.
Media to thoroughly 
investigate stories 
before publication.
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limpûratfve Work Towards SeriousConsideration Calls on
AVf^ d Cfirrenal 
sanctions ih sphere 
ofexpres^n.
Limit Cfîntinal 
sanctiœi to conduct 
aimed at inciting 
vidence and 
favitessness.
Sierra Leone 
/tesodatlon of 
Journaliste and 
Media COmmis^n 
to be more active in 
nronitoring (rf 
standards of 
joumaüsm.
Race and gender 
most not be a 
consideration in the 
acquiâGæof 
citizenship.
Ouflawuseof 
corporat 
punishment in 
schools and 
homes.
Repeal sections 
27{4)(d)and(e}of 
the Constitution 
which perrrats 
discrininaton 
against women.
Creation of 
National Human 
Rights Commission 
(HRC). Public and 
open nomination 
process for 
Commissioners.
Ratify or accede to 
international 
human rights 
treaties that Sierra 
Leone has not yet 
accepted. Submit 
outstanding reports 
underite 
Intematicnai 
Human Rights 
C i^igations-
482
ESTABLISHMENT OF THE RULE OF LAW
imperctKve Work Towards SeriousConsideration Calls On
Broaden
representation on 
Judidal Services 
Comntission. 
Increase
representation of 
the fer.
Creation of an
autonomous
iudiclarywith
budgetary
fnd^endencs.
introduction of 
alternative forms of 
dispute resolution 
and settlement.
Judicial officers to 
act wMh integrity 
and dispense 
justice without fear 
or favour.
Brndmg Code of 
Conduct forjudges 
and magistrates.
Separation of the 
offices of the 
Attorney General 
and the Minister of 
Justice,
Various
rerammendations to 
address the backlog 
in the delivery of 
Justice.
The Judiciary to 
take a pro-active 
approach to the 
protection of human 
rights.
Extend retirmient 
age of judges to 
sev^ty.
Condition In 
scholarships for law 
sWentsthaton 
qualification a year 
of community 
service be 
perfomied.
Experienced Sierra 
Leonean lawyers to 
respxandtothe caii 
to serve on the 
bench.
Judiciai / 
Customary law 
officers to be 
appointed In each 
district
La*'/yers and the 
mganisedBarto 
stand up to 
injustice. Bar 
Association to 
become the 
guarcfians of the 
Rule of Law and 
human rights In 
Sierra Leone.
Loral cwirts to be 
incorporated into 
(he judiciai system. 
Powers of judici  ^
revie'Wtobe 
removed from non- 
iudiclal officers.
Bar AsKJciationto 
require Its members 
to provide pro bono 
services.
Incremental 
improven e^ntof 
remuneraticxi of 
Loral Court 
officiais.
Bar Association to 
introduce a binding 
and enforceable 
adeofethi^for 
menilsers ofBar.
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Imperafive Work Towards SeriousConsidération Calls On
Establishment of 
puMc defender 
offices in ail main 
centres.
Fourah Bay College 
to incorporate 
servira in the Legal 
AidCSniCaspartof 
the cum'ctium res’ 
law students.
Properlyresoyrce 
the Lmv Reform 
Conrnisston.
International 
Conmimityto 
support creation 
ard running of 3 
legal resources 
centre.
Establishment of 
rm^ ne court houses 
In Frestovm and 
the ProWnces.
Members of the 
International 
rammunltyto 
donate law reports 
and legal texts from 
their respective 
countries to court 
and law libraries.
SECURITY SERVICES
imperoKve Work Towards SeriousConsideration Calls On
Adcq>t new 
principle of 
National Security 
and enshrine them 
in the Constitution.
-
Disband the 
Operational Support 
Division (OSD).
Alt soldiers bear 
responsibility to 
restore faith and 
confidence of the 
nation in the Army.
No member of any 
security service to 
be permitted to 
obey a manifestly 
Biegai order.
MemlrarsofUie 
fwtice to serve with 
integrity.
Security Service 
In perfomtance of 
duties not to act 
against political 
party's legitinrate 
Interest; or promote 
a fXJlrSc^  party.
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PROMOTING GOOD GOVERNANCE
ImporaHvo Work Towards SeriousConsiderafion Calls On
Constitution to 
enjoin public 
servants not to act 
in any way 
inconsistent with 
their office.
Freedom of
Informaticxi
legislation and
creation of
necessary
administrative
apparatus.
Rettffn of Chiefs to 
traditional roles and 
fifficfens. National 
dialogue on . 
restoration of chiefs 
to traditional rote.
National leadership 
to set highest 
standards and 
place national 
interests above 
their ctfffL
Paitiamant to 
promulgate code of 
ethira forsenâor 
members of 
executive and 
leading public 
sectcx^  officials.
All levels of public 
administration to 
accord with 
principie of just 
admaiistrative 
action.
O'vii Servants to 
faithfully and 
diligently serve the 
people of Sierra 
Leone.
Offidatsdisn^ssed 
tora breach of 
ethics to be 
disqualified from 
holding any public 
office.
Local government 
and District 
Councils to accord 
with certain core 
prindpies.
National Bectoral 
Commission to 
build public 
confidence in the 
democratic 
process.
Alleged breaches 
of ethics to be 
investigated by a 
constituted body 
with capacity.
Civil society to 
highlight electoral 
fraud, moititor 
campaign financing, 
and expose abuse 
of state resources 
for party political 
purposes.
Just adnf nistratrve 
action to be 
enshrined as a 
governmental 
objective in hK 
Constitution.
Parliamentarians to 
provide real and 
active
representation to 
the people of Sierra 
Leone.
Candidates and 
political parties to 
disclose money 
raised and sources 
thereof.
Parliamentarians to 
open offices in thar 
constituencies so 
as to be accessible 
to the public.
Appropriate limits 
to be placed on 
contributions to 
political campaigns.
Parliamentary 
Commlttæsto 
ransult regularly 
with avil society^
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Imperative Work Towards SorlousConsideration Calls On
No political party to 
be fevoured over 
another by any 
organ of state.
The media to hdp 
btid a oiiture of 
accountability.
Prindpies of Local 
Government to 1)S 
enshrined m the 
Constitution.
National Dialogue 
on the return of 
chiefs to their 
tiaditional rrfes and 
functions.
FIGHTING CORRUPTION
Imperative Work TowOTds SeriousConsideration Calls On
Disclosure of 
financte! Interests 
tkx" senior public 
(Officials, Clear and 
strict pensdSesfor 
failure to comply.
Government to 
display at points of 
œntactvrithpul}tic 
the entitlements of 
citizens and details 
of any charges.
Gdvemment, 
biBlness and civil 
society to hold an 
annual Integrity 
summiL
Government to 
publicly announce 
thatthe 
victimisation of 
wfiisfle blowers will 
not be tolerated.
Publish relevant 
amounts allocated 
to provide services 
and amenities at 
local and 
convnunity levels.
CMI society groups 
to engage in 
ongoing advocacy 
and research: and 
toscnitinfee jxibiic: 
conduct zealously.
Provide legal 
proteciion'to 
whistle blowers 
who expose 
KMTuption. It 
Should be a 
criminal offence to 
engage in reprisals 
agaimt whistle 
blowers.
Penrit independent 
prosecution of 
œrruption cases by 
the Anti Corruption 
Commission. Build 
prosecutorial 
capacity.
Business to 
develop Code of 
Cwporate 
Governance and 
share information 
with law 
enforcement 
agencies.
Amend laws to 
prevent secrecy 
and confidentiality 
(»ovlsicns from 
stopping e>?x)sure 
of ccmiption.
Donors b  insist on 
firm action against 
individuals in 
b^eflcaary groups 
wtioareinvcyved in 
corruption.
Prosecution of 
corruption cases 
should befreetiom 
pditical 
interference.
Donors bwlthdravif 
support from 
government bodies 
and NGOs failing to 
address corruption 
or mismanagement
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fmperciHva Work Towards SeriousConsideration Calls On
Procurement, 
tenders, bids, 
priv'atisation to be 
saupubustyof^n 
and transparent
YOUTH
Imperative Work Towcuds SeriousConsideration Calls On
Youth question to 
be vîevÆd as a 
national Knergency 
thatdentends 
national 
rnc&nisation.
Transformation of 
MMstry of Youth 
ard Sports Intoa 
Naticmal Youth 
commission.
A "State of the 
Youth" report to be 
tabled each year 
Wore Parliament
Govemn^ntand 
donor œrnmunity to 
: support tÆnlstry of 
Youth programmes 
10 cultivate pttltlcaf 
responsibility in 
youth and to 
establish chl^dora, 
district, and 
regional and 
national iibtith 
committees.
All politica] parties 
required to ensure 
that at least 10% of 
their candidates for 
all puttie elections 
are youths.
WOMEN
Imperative Work Towards SeriousConsideration Calls On
Government amd 
factions to conflld 
to issue à lull and 
frank apc^gy to 
v/omenfy abuses 
sustained in the 
v/ar.
Enactment of 
legi^onto  
addPKS domestic 
violence.
Provide women with 
micro-credit along 
with focussed skills 
training.
Communities to 
accept rape and 
sexual violence 
victims and their 
children back into 
society.
R^sal all statutory 
and customary 
laws cBscrfminatay 
against women, 
including provisions 
that prevent ihelr 
Inheritance and 
land access.
Establish training 
prc r^amme for 
police, prosecutors 
and ji^dary to 
assist them to deal 
with ^nder-based 
crtins.
Removal of Gender 
portfolio from 
frtinistfy of Social 
Welfare and the 
creation of a Gender 
Commission.
Men to respect 
women and to 
pratett them from 
almse at all times.
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Imperative Work Towards SeriousConsideration Calls On
Sierra Leone to 
ratify the Protoool 
tofW/^rican 
Charter on the 
Rights of Wranen.
Hanmnlse the 
national laws 
dealirg vÆh crimes 
of sexual violence 
with the provisions 
of the Rome 
Statute.
Adult education 
programmes to 
teach literacy and 
numeric skips to 
vromem
Communities to act 
with compassion in 
accepting female 
ex-contbatantsand 
displaced persons 
back Into society.
All political parties 
to be required to 
ensure that at least 
30% of their 
candidates for all 
public Sections are 
women.
Provide free and 
compulsory 
education for girls 
up to senior 
secondary level.
Relief agencies to 
assist with 
rehabilitation and 
skltis training for 
fenrale ex- 
contibatants and 
disttaced persons 
who did not benefit 
from fomtal 
proyammes.
Repeal provision in 
Protection of 
Wonsn and Gids 
Act which links the 
prosecution of 
sexual offences to 
the'moral 
dharactertofthe 
complainanL
Ppowde 
psychosoda! 
support and 
r r^oductrve health 
services to v/on^n 
affected by the 
conflict
Fourah Bay Legal 
Aid ainic. lA'ACLA 
and Bar Council to 
foots on domestic 
and sexual violence 
against women.
Launch a campaign 
to end practice of 
customary law 
compelling victim of 
rape to many the 
offender
Naticml Campaign 
to break the silence 
that pervades rape 
and sexual 
violence.
Community leaders 
to encourage the 
prosecution of 
rapists.
AMish practice of 
expelling pregnant 
giffe from school
Achieve 50/50 
gender parity in 
representative 
politics within next 
ten years.
UNIFEM and NGOs 
to establish 
leadership 
progranroesfcw 
women.
Representation of 
at least 30% 
women In cabinet 
arxj political posts.
Bondu sodetiesto 
serve as 
mechanisntefor 
change.
Achieve 50/50 
gender parity In 
cabinet and 
political posts 
within next ten 
i'sajs.
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Imperative Work Towards SeriousConsideration Calls On
Implement 
educatimai 
pro^miTfôs that 
promote safe sex 
practices.
Establish directory 
of service providers 
assisting Lvomen.
Estatiii^old 
peoples' homes In 
main urban centres 
and attend to the 
sodal aiKl medical 
needs of ^ derty 
wDimn.
CHILDREN
Imperative Work Towards
Serious
Consideration Calls On
Child's Rights Bill 
to he enacted into 
tavr
Removal of all 
hidden or 'chalk' 
fees for primary 
school education.
Government and 
agencies to 
œtablish recreation 
centres throughout 
the country where 
children can be 
exposed to sports 
and the art of play.
Emptoyers who 
employ children to 
provide working 
conditions that are 
humane.
Law Commission to 
review legislation lo 
ascertain wtiether 
laws accord with 
Convention of the 
Rights of the Child.
Provide incentives 
to encourage 
children to attend 
the serandaty 
school level.
Member states of 
ECOWAS to 
implement tine 
Political Declarafon 
and Action Ran 
againsttraffickingin 
human telngs, 
especially dtildren
New law to 
oirtinaEse not 
sending a child to 
primary schod. 
Make 18 the ag  ^of 
majtoity.
Enact legislation 
that brings the 
procedural and 
evidentiary rules 
relating to the 
prosecution of 
sexual violence in 
line with the Ri^es 
of Procedure and 
Evidence of the 
Rome Statute.
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Imperative Work Tpwords SeriousConsideration Calls On
LawComnrasslonfo 
draft a law 
criimnaBsIng 
trafficking and the 
sexual exptoüalion 
of children.
Review the practice 
ofemployiî  ^
children under the 
age of iS ona fWI* 
lime basis.
Sierra Lecme to 
sign the Optional 
Protocd on the 
Sale of Children, 
Child Prostitution 
and Child 
pornography.
Review the 
adoption laws to 
incorporate the 
practice of 
guardianship and 
fostering.
Enact legislation to 
regulate the 
^rablishmehtof 
orphar^es both 
private and public.
Ministry of Social 
Welfare, Gender 
and Children’s 
Affairs to support 
the Children's 
Forum Network to 
operate at national 
and local level 
esiKdatîy In trie 
Provinces,
EXTERNAL ACTORS
Imperative Work Towards SeriousConsideration Calls On
Work with ti»e 
Go'venment of 
Liberia to control 
Row of small arms 
3J>d light weapons 
alor  ^common 
Irorder.
Cbnvnitto 
programme 
objectives of 
NEPAD.
Government s of 
Libya, CotedWre 
and Buffdna Faso 
to pubtidy 
acknowledge their 
roles In financing 
the RUF.
Harmonise laws 
regdating firearms 
and exploaves in 
Siena L^ne and 
Üb^‘3,
Libya to provide 
financial surptirt to 
theWarVicfims 
Fund.
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Imperative Work Towards
Serious
Consideration Calls On
Government of 
Liberia to consider 
an act of symbolic 
reparation to pec l^e 
of Siena L«me.
Intematicxial 
community to never 
again ignore 
interna! amred 
conflict because 
country has little or 
no strategic value.
International 
community to raise 
peacekeeping 
capacityof 
ECOWAS.
ECOMOG soldiers 
found responsible 
for human rights 
violations to be 
excluded frwn 
peacekeeping 
missions in future.
ECOWAS protoral 
on early warning 
and conflict 
prevention to be 
implemented; all 
countries In sub 
region not to a lW  
territories to be 
used to launch 
incursions into 
other countries.
UN peacekeep^ 
to have good 
understanding of 
local conditions.
Intemational 
community and 
ECOWAS to 
prevent nwremaits 
ofrnercmariesand 
enforce 
Intemationcd 
Convention against 
mercenaries.
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Imperative Work Towards
Serious
Consideration Calls On
Trace assets of 
Charles Taylor, 
NPFLandRUFtiiat 
were illegally 
removed from 
Sierra Leone. 
Recovered assets 
to beojme parted 
War Victims Furd.
United Kingdom to 
pursue with vigour 
its development 
partnership with 
Sierra Leone.
UNAIriSILto 
inve^gatetbe 
economic 
ramifications of Its 
Withdrawal from 
Sierra L^ne,
Intemational 
Community to 
continue with its aid 
programmes.
MINERAL RESOURCES
Imperative Work Towards
Serious
Consideration Calls On
Publish a regular 
and detailed 
account 0Î how 
govemmsnt 
spsndsprcxreeds 
generated from 
diamonds.
Chfld Protection 
Agencies to 
conduct spot 
checks on mining 
sites to ensure that 
children are not 
enployed.
Increase border 
patrols to deter 
smuggling.
Menfijersofthe 
Wmberley Process 
to implement 
monitoring systems 
and to invite 
independent 
monitoring by 
outside bodies.
Bidding process for 
mineral exploitation 
licenses should be 
fair and 
transparent
Sensitisation of 
fancies to stress 
Importence of 
education for 
children.
Alternative sources 
of income for 
fancies should be 
Investigated.
Miners to be 
encotffaged to sen 
diamonds directly to 
auttKirised 
exporters. 
Abolishment of 
dealership dass. All 
diamond buyng and 
selling to be under 
control of GGDO.
International NGOs 
and eiamond 
industry officials to 
closWy scrutinise 
the implen^ntatlon 
of Certification 
Scheme.
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Imperative Work Towards SeriousConsideration Calls On
Authorities to 
closely examine 
issue of mlningi 
licenses to relatives 
and associates 0Î 
public officials.
Miners to be 
informed of their 
labour righfe.
A higher percentage 
oîîheejpïîîlaxbn 
diamonds to be 
nWe available to 
local communities 
through the 
Cormnmâty 
Devttopment 
Programme.
Governments of 
Sierra Leone. 
Lfoeria and Guinea 
to Invite voluntary 
review vtelts of tlte 
Kimberly Process.
tÆnistiy of Mineral 
Resources lo 
publish names of 
holders all mining 
related licenses on 
an annual trasis.
Ministry of Mneral 
Resources to 
conduct a review of 
the role played by 
chlefelnthe 
granting of mining 
licenses.
Wners to be 
supplied wito 
information and 
trainir  ^cxi W /  to 
assess the quality 
and monetary v^ue 
of diamonds.
ktimberly Process to 
ensure tiiat 
participants export 
only rough 
diamonds that they 
i^ltintetely produce 
orlegitWteiy . 
importfromanother 
Kimberly Process 
participant.
Sierra Lecme to 
confirm its . 
ratification of ILO 
Convention iB2 
and to ratify ILO 
Convention 138 
dealing with chBd 
labour.
Mcro credit projects 
to be imf^ emented 
to enable miners to 
acquire capital to 
firranoe Oielr ovm 
activities.
Kimberley Proce^ 
to exclude countries 
that are no! 
cornpl^ ng with the 
requirements of the 
Certification 
Scheme, Including 
those that fail to 
establish internal 
control 
mechanisms.
Mining License 
holders to have 
their licenses 
permanently 
revoked if found to 
be employing 
children.
States in West 
Africa to apply 
particular vigilance 
to ensure that the 
Kimberly Process 
Certification 
Scheme is strictly 
enfOTced.
Government to 
promulgate 
regulations to 
prevent the 
employment of 
cNidren In mWr^ 
activities
Go\'emmsnîoî 
Sierra Leone to 
implement Article 
\ni, daiîseèofthe 
Lomé Agreement
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THE TRC AND THE SPECIAL COURT FOR SIERRA LEONE
Imperative Work Towards SeriousConsideration Colts On
International 
community to 
harmonisa 
obieclrves of future 
tesnsiticxial justice 
bodies tirat operate 
at the same time.
Matters of 
fundamental 
prindpfetol» 
agreed upon and 
enshrined in law.
Contnctsoftowto 
be sattlKl upfront
Rrowston for 
binding (fispute 
resolution. Arbiter 
to beatNrd party.
Pro\rision to be 
made for "u% 
Immunity'of 
Win ess teslànony 
supplied to TRC.
Foreign peroonnel 
ofpost-conîOtt 
bodies to receive 
sensitisation on 
local conditions.
Staff not to move 
between in-country 
post-conltict 
organisations.
intematiCBial 
community and 
go'remmsntsto 
consider major 
Investments in 
national justice 
systems.
Future peace 
accords providing 
amnesty to include 
a clause revoking 
amnesty for party in 
breach of accord.
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REPARATIONS’®®
ImpemKve Work Towards SeriousConsideration Calls On
Creatiîm of referral 
ard prioritisation 
systems fof victims 
requiring medical 
care.
Réparations 
programme to be 
co-ordinated by 
NaCSA.
Amputees to 
recehre free 
physical healthcare 
for rest of their 
lives.
wounded and 
aiT^ Jutessto 
receive free 
prosthetic/orthotic 
device and free 
physiotherapy and 
occupational 
therapy.
Other war wounded 
to receive medical 
support to the 
degree their 
Injuries or disability 
demands.
Victims of sexual 
violence to be 
eligible for free 
physftral health 
care Including 
fistula surgery.
Existing mental 
health programmes 
to be suppt^ed 
and expanded.
Support for 
organisations 
providaig scar 
removal surgery for 
branded children.
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Imperative Work Towards
Serious
consIdoraHon Calls On
A itanthly pension 
(amount to be 
recommended by 
NaCSA) to be paid 
toamjsjtees,war 
wounded and 
sexual violence 
victims vdio 
esqseiienced a 50% 
or more reduction 
in earning capacity.
Free Wucation up 
to sentor secondary 
level to be supplied 
to specific children 
groups affected by 
the conflict
Skills training 
programmes for 
amputees, other 
war wounded, 
sexual violence 
victims and war 
widows.
Ctonsullations with
various
organisations
regarding need for
Community
Reparatiora.
Symbolic
reparations
including
commemoration
events/symbolic
reburials and
msntoirials.
HRC to Investigate 
the politiGrt 
persecution of 
those to public 
office. tAbere 
appreciate, a 
public finding to be 
made restoring the 
good names of 
those persecuted.
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Imperative Work Towards
Serious
Consideration Calls On
Where appropriate, 
me HRC to 
recomntend 
restoration of losi 
benefits to puttie 
officials who were 
victims of politic! 
persecution.
RECONCILIATION
Imperative Work Towards SeriousConsideration Calls On
Reconciliation 
tttthin security 
forcK and between 
armed forces and 
civilian population.
Reconcifiation 
actlvitiestobe 
initiated in 
consultation with all 
relevant 
stakeholders.
National and 
political l^dership 
to acknowledge 
wrongdoing, 
recognise suffering 
and apologise to 
victirrte.
National Peace Day 
to be held every 
year on 18 January.
Leaders at all levels 
down to chiefdom 
to account to 
communities and 
take lead in 
reconciliation.
Support to be given 
to the District 
Recondfiation 
Committees 
established In eacb 
district by the TRC.
Mctims and ex- 
combatants to 
come together in 
jttnt development 
projects and other 
events.
Symbolic activities 
such as the building 
of monuments on 
nrass graves.
Communities to 
hold traditional 
activities to 
reintegrate victims 
and ex-combatants.
Religiajs leaders to 
hold
«Hnmenwation 
ceremonies fc^  
victims of wan
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NATIONAL VISION FOR SIERRA LEONE
Imperative Work Towards SeriousConsideration Calls On
The National Vision 
to fall underlie 
wnaoftheHunran 
Rights Comnï's^on.
AD stakeholders to 
ensure that the 
NaüîmlVision 
becomes a 
permanent and 
interactive civic 
space.
Stakeholders to 
organise national 
and international 
tours and a 
pubDcaDon of the 
contribuions.
Stakeholders to 
establish
provisional body to 
oversee \1sron 
activities.
HRC or provisional 
body to ensure that 
the Vision remains 
ind^ndent;lhat 
its acti^ Des serve 
the causes of 
peace and unit); 
that contributions 
are respected and 
preserved and are 
not used for political 
or commercial 
interests.
ARCHIVING OF COMMISSION DOCUMENTATION
Imperative Work Towards SeriousConsideration Calls On
HRC to become 
official custodian of 
IRC
documentation. 
Pending the 
creation of the 
HRC the archives 
to be held at the 
National Archives.
HRC to continue 
with Indexing of 
statements and 
infiMmatbon.
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imperative Work Towards SeriousConsideration Calls On
No law to be 
passed authorising 
access by Jistice 
mechanism to 
confidential 
information held by 
theardiives.
HRC to establish 
fâdfity where 
materi^s may be 
Inspected and 
œnsulted.
Confidential 
materials relating to 
child combatants 
and sem i 
violsice victims not 
to released.
HRC to convert 
statements and 
informaficxi into 
digital form.
Conditions and 
procedures for 
accessto 
confidential 
information and 
général archives.
No original TRC 
materials to be 
remo/ed from 
National Archives/ 
HRC.
DISSEMINATION OF THE TRC REPORT
Imperative Work Towards SeriousConsideration Calls On
Incorporate contents 
of the Report into 
the education 
curricula of schools, 
colleges and 
unh'^ities.
Government and 
civil sotiety to 
organise the widest 
possiKe
dissemination of the 
Report.
Stakeholders to 
fomi dissemination 
committees to 
organise 
distribution at 
national and local 
level.
Stakeholders to use 
Report and its 
different versions to 
pronote diafegue 
and debate.
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Imperative Work Towards SeriousConsldoration Calls On
Stakeholders to 
produce summaries 
and popular 
versions of the 
TRC Report.
Local ar>d 
International NGOs 
to conaborate on 
hosting full contents 
of the TRC Report 
on the Internet
FOUpW-UP eOMMIHEE
Imperative Work Towards SeriousConsideration Calls On
Establishment of 
Foltov.?^ ip
ComrfKtteeÊn terms 
of the Ad and the 
Lome Peace 
Accord.
The HRC to be 
appointed to 
perîOTm the rote of 
the Fotlow-up 
Committee.
At least four 
representatives of 
cml society shcnSd 
serve on the 
Follow-up
Committee. One to 
represent women 
and one to 
represent youth.
Follow-up 
Committee to issue 
quarterly updates 
and one annual 
report.
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